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3. Executive Summary

INTRODUCTION

This report, forming deliverable 2.5 of the POLFREE project, moves the focus from resource
efficiency in Europe to global governance of sustainable resource use. This is an important
contribution for two reasons: (i) the recognition of a need to extend the focus of Europe’s
resource efficiency agenda to reflect on its reliance on imports for some commodities and the
prevalence of global supply chains; and (ii) acknowledgement of the absence of an existing
characterisation of the governance structure that covers resource issues across the
environmental, trade, human rights, development and energy fields, and through the different
layers of governance from international institutions to community level actions.

The report uses a broad characterisation of governance, leading from the UN International
History Project definition, encompassing traditional state led institutions and actors, as well as
those emerging from individuals, community, not for profit and business groups, with the full
suite of formal and informal mechanisms. The definition of resources is also broad, covering
all natural resources.

THE EXISTING GOVERNANCE ARCHITECTURE

The research reveals a complex and interacting governance architecture when considered in
the context of resources. Although the framing distinction of top-down and bottom-up
governance is made to assist with the navigation through the subject matter, the strong
interactions between the two and variability within are recognised.

TOP DOWN ACTORS TOP DOWN

Binding

Treaties

Non-binding

BOTTOM UP

accountability

groups/Academics
Individuals Companies
Interactions

Figure 1: The existing governance architecture for resources

International institutions of relevance for resources include those established at the Bretton
Woods conference that followed the end of World War Two, relevant UN institutions,
programmes and specialised agencies, and other international institutions operating outside
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the UN system but with a global mandate. The UN Environment Programme (UNEP) has the
closest mandate to the full spectrum of resource issues, although in its environmental focus is
does not cover all.

With regard to governance mechanisms, those considered as “top-down” are led by state
actors, often co-ordinated through international institutions. Two distinct categories of top-
down mechanisms can be identified. Hard law mechanisms are binding treaties, protocols
and agreements which for resources can be derived from the fields of environmental, trade
and human rights law as well as resource-specific areas of law (e.g. relating to global
commons resources and similar). Soft law mechanisms are much more numerous and
varied, and are non-binding, albeit powerful in the establishment of global norms and
procedures. Those described in this work are primarily associated with the UN (directly or
indirectly) and are grouped under five categories of scientific initiatives (such as the IPCC and
IRP), enabling initiatives (such as the 10 YFP on SCP), business focussed initiatives (such as
the UN Global Compact), green economy initiatives (such as the UN Green Economy
Initiative) and international groupings of sub-national bodies (such as Resource Efficient
Cities).

“Bottom-up” mechanisms originate from a myriad of sources from the not for profit, academic,
business and community sectors. Non-binding but extremely effective at bringing in new
partners to the governance system and at preparing the ground for development of norms
and practices, the bottom-up mechanisms can operate on their own, or as precursors to more
formal and traditionally top-down mechanisms. Key mechanisms are described including
those relating to certification, transparency, corporate accountability, corporate social
responsibility and allocation of capital.

The resulting picture is one of diversity. Whilst some are concerned about the large degree of
fragmentation, others see an active patchwork of initiatives that have the potential to create
new norms and practices, testing ideas and approaches that can eventually be adopted at
scale. The evidence suggests that this national and international level adoption of bottom-up
derived initiatives is already happening.

UNDERSTANDING GLOBAL GOVERNANCE FOR SUSTAINABLE USE OF RESOURCES
Establishing the context
The first stage is one of establishing the context for the assessment. Firstly there is a need to
identify the issues that any governance system must address. These are:
e Physical supply and environmental degradation — are sufficient resources available
geologically or biologically, and are they in a sufficient state of “health” to be able to
support future populations and inter-related ecosystems?

e Access to supply and price volatility — can the resources available be accessed by
those that need them in an equitable manner either physically or economically; are
the methods of extraction supportive of sustainable long term resource use?

e Socio economic impacts — maximising positive impacts in resource rent capture and
reducing negative impacts of competitive land and resource use and degradation of
human rights

e Demand reduction — a way of relieving pressure on natural resources but with equity
considerations regarding access and economic potential.

The second contextual aspect is the need for resource groupings with common attributes to
be defined. For the purposes of this project these have been identified as:
e Internationally traded commaodities — including metallic minerals, fossil fuels, timber
and agricultural products

e Embedded resources — resources that do not have a direct economic value but are
affected by extraction of commaodities or relied upon as part of supply chains. They
rarely end up in the product itself, and include freshwater, soils, land and air quality.

PU Page 6 Version 1.0



POL FREE Deliverable D2.5

Policy Options for a Resource-Efficient Economy

e Global utility resources - embedded resources that have a greater perceived value at
the global level due to an indirect global function, or through extended reach,
including the atmosphere, forests and biodiversity.

e Commons resources — taking a broader than the strict legal interpretation of the
commons, and including the high seas (and the fish and mammals that live within it),
the seabed and Antarctica.

Thirdly, in this report we are only interested in the resource flows that operate globally.
Therefore it is important to establish the pathways through which this occurs. Four pathways
have been identified:

¢ International trade in commodities;

e Global supply chains and transnational companies;
International concern; and
Global commons.

Two other aspects that are not considered in detail in the report but are key “threat
multipliers” to the issues associated with resource use, and the pathways through which risks
are escalated to the global level, are conflict and climate change. Conflict has the potential to
arise from unsustainable patterns of resource use and also has the potential to exacerbate
the potential negative aspects of the first three issues above, which can also be heightened
through climate change.

Establishing the assessment criteria
The second stage is one of establishing assessment criteria, and uses two concepts:
legitimacy and feasibility.

Legitimacy allows for the assessment of what each approach is able to govern and how
appropriate the approach is with regard to its general governance characteristics. Three types
of legitimacy are defined. Source-based legitimacy determines whether the governance
approach utilises expertise and tradition and accords with the current discourse; process-
based legitimacy determines how the approach engenders participation from government and
non-governmental sources, and how it ensures accountability and transparency; and outcome
legitimacy, or effectiveness, which evaluates whether the governance approaches address
the issues of resource use sustainability and the resource groupings established above. In
addition, three characteristics of good governance gleaned from the literature on
environmental governance — flexibility, implementation and multidisciplinary — are considered.

The feasibility component recognises that to be successful, regardless of its attributes, a
governance approach must be adopted, and in the context of this work adoption must be
global. Furthermore, the POLFREE project is looking at resource efficiency in 2050 and
therefore it is a future feasibility that we are interested in. Therefore, potential governance
futures must be envisioned to fully evaluate feasibility.

Envisioning a governance future
Three potential futures can be envisaged:
e A multilateral world
e A coalition driven world
o A world of unilateral action and bilateral agreements

A multilateral world

Here the one country one vote, fully multilateral approach is a successful one with all
countries recognising the importance of coordinated action. This approach has characterised
the later part of the 20" century with a proliferation of multilateral environmental agreements.
Less commitment to these approaches is evident at present, however the potential for climate
change impacts to galvanise global efforts should not be dismissed. Although the multilateral
approach is seen as the outgoing paradigm, a strong multilateral approach in 2050 does not
necessarily mean that the same institutions prevail.
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A coalition driven world

Here collaboration is occurring but it is in smaller coalitions rather than full multilateral
processes. Progress is fragmented but is progress nonetheless, focusing potentially on key
issues and maybe key regions. In this future it is important to also consider what Europe’s
role would be in such a fragmented governance system: is it a strong Europe acting as a
driving force for the coalition-based leadership, or is Europe on the side lines with developing
and emerging economies taking the lead? The fragmented, coalition based approach is
characteristic of today’s governance preferences, evident even within multilateral processes.

Unilateral action and bilateral agreements

In this final possible future, cooperation is at a minimum, with countries instead preferring to
make unilateral decisions and enter into bilateral trade and resource sharing agreements
where necessary. There is a wholesale rejection of the global governance institutions
developed since world war two and the concepts of shared responsibilities are side lined.

ASSESSING THE LEGITIMACY OF GLOBAL GOVERNANCE FOR SUSTAINABLE USE
OF RESOURCES

The following institutions and mechanisms were assessed as part of the research, on aspects
of both input legitimacy and output legitimacy. Whilst this list is not exhaustive, and in many
cases groups institutions/mechanisms of similar characteristics together, it can be considered
to be broadly representative of the key participants in the debate.

Table 1: Governance institutions and mechanisms analysed within the report

| Institution or Mechanism?

Trade in commodities pathway

World Trade Organisation (WTO) Institution
Coalitions of the powerful Institution
Enhanced Sustainable Commodity Agreements Mechanism
Global supply chains and transnational companies pathway

Business-focused initiatives Mechanism
Global extended producer responsibility Mechanism
International concern pathway

UN Environment Programme (UNEP) Institution
UN Environment Organisation Institution
Expanded UNEP Institution
Coalitions of the powerful Institution
Environmental court of justice Institution
Integrated Resource Management Agency Institution
Treaties Mechanism
Sustainable Development Goals Mechanism
Global commons pathway

International Maritime Organisation (IMO) Institution
International Seabed Authority (ISA) Institution
Antarctic Treaty Consultative Meeting (ATCM) Institution
Commission for the Conservation of Antarctic Marine Living Organisms | Institution
UN Convention on the Law of the Seas (UNCLOS) Mechanism

Input legitimacy

The analysis of input legitimacy builds a picture of the process of governance formation and
operation. The assessment is performed on a range of institutions and mechanisms, including
existing and proposed, across the four pathways.

Overall it can be seen that the institutions and mechanisms concerning resources (existing
and proposed) have a strong tradition of incorporating appropriate expertise. The assessment
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indicates that the discourse promoted by these institutions/mechanisms is moderate or better,
with the notable exception of the WTO which does not seem to have kept pace with changing
attitudes to production and consumption and global relationships. A more mixed picture can
be seen when looking at tradition, however this is to be expected from such a dynamic and
expanding area of governance and from an assessment that includes both established and
proposed governance approaches. It can be argued that an absence of tradition is not
necessarily a weakness, particularly where the existing governance approach has been
shown to be lacking.

The large number of institutions and mechanisms with a strong or moderate governmental
participation demonstrates the continued prominence of nation states in governance
approaches to resources in both the existing and proposed governance solutions, although
not all provide for full global participation (coalitions of the powerful and the Antarctic
governance institutions are examples). Non-governmental participation in top-down
institutions and mechanisms has increased considerably over recent years but is still lacking
in some areas, with the WTO, coalitions of the powerful and the environmental court of justice
proposal assessed as weak in this regard (the latter two being dependent on final institutional
proposals). Accountability is the component of legitimacy that the resource governance
approaches perform worst in, with only extended Sustainable Commodity Agreements, global
Extended Producer Responsibility and the Environmental Court of Justice being assessed as
strong in this regard. All of these however are proposals and not established governance
approaches and therefore it remains to be seen whether they can deliver on accountability.
The final component, transparency, is again an area that has had much focus in recent years
and subsequently most established and proposed governance approaches perform well. For
the coalitions of the powerful it will remain to be seen whether they can deliver on
transparency; the WTO is an existing approach that is again lacking.

Output legitimacy

Looking at the output legitimacy component, the focus is on how the institutions and
mechanisms address the issues of sustainable resource use. From the analysis it appears
that the physical supply and environmental degradation issue is covered by a number of
different governance approaches, reflecting a history of global cooperation in environmental
issues, albeit one that is fragmented and with varying success. The institutions developed for
environmental protection purposes have recently adopted a focus on demand reduction,
which has enabled this issue to be brought into the international arena despite having
relatively few dedicated governance institutions or mechanisms at the global level. Socio-
economic issues and access to supply (in particular the price volatility component) appear to
be much less of a focus in existing and proposed governance approaches and deserve more
attention. Looking across the categories of resources adopted for this study, commodities and
global commons show the strongest representation although all seem to be reasonably well
catered for across the different governance approaches. A more nuanced view however may
become evident if looking at individual resources as opposed to resource categories.

ASSESSING THE FEASIBILITY OF GLOBAL GOVERNANCE FOR SUSTAINABLE USE
OF RESOURCES

The attitudes to governance in 2050 will be a key determinant of the success of proposed
institutions and mechanisms. The key legitimacy attributes that differ depending on the
position on the cooperation continuum are tradition and participation, as demonstrated below.
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Cooperation high  Governmental participation
essential

Favours WTO, Expanded
UNEP/UNEO, SDGs, existing
commons institutions

Mditlateralism Potential for adoption of EU

approaches in other regions

Weak tradition essential

Europe’s : Europe’s
influence Coalitions influence
low high

Moderate participation
only

Tradition likely to be
weak

Reject major institutions
and processes: WTO,
UNEP/UNEO, SDGs
Potential for strong
regional aroupinas

Uni- and Bilateral

Rejection of participation and

tradition

Cooperation low Characterised by information
sharing and framework
development
Reframing of governance
approaches
An inability to govern the
commons

Figure 2: Summary of feasibility assessment

CONCLUSIONS AND RECOMMENDATIONS
This report has provided a basis from which to gain further understanding of the role and
complexity of resources within the governance system. It is the first known attempt to collate
the full governance framework from a resources perspective as opposed to an environmental
or other lens, and reflecting the full range of governance layers. It has demonstrated the wide
range of interconnecting resources, issues and pathways that call for a deeper level of
understanding.
Some key findings from the research are as follows:

o Resource efficiency and resource use sustainability can and should be tackled at an

international scale.

e |t must be recognised that the current international mood is one of scepticism
regarding multilateralism, heightened by the failure to achieve a global consensus on
climate change. This can be heightened by different national/continental attitudes
towards international collaboration as a whole.

o Despite the noted scepticism, there is evidence that the multilateral processes have
stimulated activity in the more informal areas of governance to allow progress to still
be achieved and creating a new pathway of adoption of norms and practices
established at the bottom up level into more formal areas of governance. Key areas
include transparency and accountability. It could also be argued that the
strengthening of regional governance in many parts of the world could facilitate
greater global governance.

¢ Inthe resource context, no clear and targeted governance structure has emerged yet
that covers all the issues associated with sustainable resource use although the
Integrated Resource Management Agency proposal has potential. Given the breadth
of issues, fragmentation is likely to be a key feature in the near future and can in
some cases be beneficial. Waiting for a perfect all-encompassing solution is not only
overly optimistic but also ill advised.
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e There are clear opportunities to address some of the issues of resource use
sustainability through the international trade on commodities pathway, such as
extended Sustainable Commodity Agreements, however such mechanisms are
hampered by the need to operate within the WTO’s framework.

e The proposed coalition of the powerful approach, whilst not meeting the academic
understanding of good governance, is attracting a lot of attention and fits with current
attitudes to multilateralism.

e Voluntary bottom-up measures have great potential to road test future international
arrangements, and also to address issues of demand reduction. A significant breadth
of approaches is in place at the moment and the field is extremely dynamic.

e Few of the international governance approaches address socio-economic issues
associated with resource use and price volatility.

e Demand reduction has been incorporated into the global environmental agenda to
some extent however it is important to ensure that the global implications of demand
reduction at a national or regional level are understood.

e The business-focused initiatives have a lot of potential but need to address criticisms
of ambition and accountability to be truly transformative.

e Transparency is also essential to allow for the full range of initiatives to flourish.

e Funding is key to regime success both in generating trust and in supporting capacity
building for effective implementation.

Therefore some key actions for Europe to consider are:

Influence: As the world’s largest importer, a member of the G8, home to three of the top ten
largest stock exchanges in the world (by market capitalisation) and to four of the 10 largest
companies globally (based on the Fortune 500), Europe is a significant player in global
governance. Europe can use its influence in agenda setting at these important fora to ensure
that resource use sustainability remains in focus. Where the appetite for action is not yet
strong, transparency initiatives offer an opportunity to build the evidence base.

Support: Europe has demonstrated leadership in its adoption of a series of bottom up
initiatives. These bottom-up mechanisms have shown an ability to build capacity, develop
novel approaches that are transferable into national and regional top down governance.
Supporting such initiatives can further capitalise on the potential for new approaches to
governance to arise, with the support of a wide number of stakeholders.

Collaborate: It is important to keep multilateral dialogues open as future governance
attitudes may be more conducive to such an approach. Potential solutions to address some of
the issues of resource use sustainability are present within the range of initiatives already in
operation, including the Natural Resources Charter, certification schemes, voluntary codes of
practice and commodity agreements, however many will eventually require a full global
commitment to reach their maximum potential. In the meantime it may be collaboration
through coalitions that is the most successful, including with other regional governance
structures around the world.

Investigate: A number of areas have been identified for further investigation:

e The sheer volume and variety of measures that have some relevance to resources
suggest the need for a body that orchestrates approaches on resource use
sustainability. This is particularly important given the need to address impacts across
the international trade system, as well as fields of environmental and human rights
law. The Integrated Resource Panel is an assessment and advisory body and
therefore does not fulfil this role, and there is no alternative coordinating institution
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with a remit that stretches this far. Further elaboration of the International Resource
Management Agency proposal including evaluating the potential for a mineral based
OPEC could therefore be informative.

Considerations of conflict, security and climate change have not been fully explored
within this work and represent significant areas of risk that warrant more detailed
study.

Looking in detail at interactions between international governance and national action
on resource issues. Issues such as taxation, subsidies, governmental capacity and
information gathering are essentially national issues but for which an international
framework of support could be developed.

In an attempt to cover multiple disciplines and layers of governance in the report, the
importance of financial institutions (both multilateral development banks and private
sector investment funds) has been neglected. This is something that should be
remedied.

It has not been the aim of this report to fully explore resource use from an ethical
perspective in the context of a carbon constrained world and planetary boundary
perspective, however this is clearly an area for consideration at the global level.

More radical alterations in governance structure could yield a very different
understanding of future governance mechanisms in the timeframe considered. More
exploration in this area, and in particular of Europe’s role in such a development,
could provide an interesting extension to this work.
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4. Introduction

4.1. Scope and Context

The POLFREE project is concerned with a resource efficient economy in Europe, and as
such the majority of the project is focused on interventions within the region. However, given
the level of globalisation and interconnectedness of Europe with the rest of the world, it is
necessary to consider the global context. Global governance, as the world becomes more
interdependent through deepening economic globalisation, increasing migration, trade and
capital flows, climate change and increasing activities in the global commons, is increasingly
relevant (OHCHR, OHRLLS, UNDESA, UNEP & UNFPA, 2013). This report therefore
represents an important beginning to bringing the global aspect into debate on resource
efficiency in Europe, providing insights to policymakers considering resource use and the
global implications of Europe’s production and consumption.

Carmody (2009) describes globally extended “politico-ecological footprints”, occurring where
industrialised countries demand for natural resources outstrips what is available in their
national territories. This is particularly relevant for Europe, which, as of 2010, was the largest
importer of resources worldwide (Bleischwitz et al., 2012). This is already recognised by the
EU, with the EU Trade Policy for Europe 2 Activity Report (European Commission
Directorate-General for Trade, 2012) noting that:

“given the interdependence between countries and the relation between the different
policy fields, also given the fact that raw materials are fundamental to the successful

functioning of the world economy in the decades ahead there is a need to identify the
best way of how to promote a better international framework and closer cooperation,

pulling together activities in different fora”.

The discussion that follows evaluates existing and potential global governance institutions
and mechanisms and how they apply to the resource context. As the lens moves from Europe
to the World, the consideration of resource efficiency also expands to incorporate a much
wider evaluation of sustainable resource use. When considering resources at the global scale
it is impossible to separate the issue of practical resource efficiency, getting more with less,
from the context within which resource extraction is taking place economically, socially and
environmentally and the implications for development and social justice.

This report, resulting from task 2.5 of the POLFREE project, therefore considers the global
governance framework that currently exists, its ability to deal with the issues presented by
resource use sustainability, and proposals for addressing any gaps in governance, to
ultimately provide recommendations for how Europe should attempt to influence the global
governance regime.

There is very little literature available that draws together the governance of resources across
the full governance spectrum; the majority of the literature is more narrowly focused, primarily
on environmental governance (e.g. the Global Governance Project, see Biermann & Pattberg,
2012b), traded commaodities (e.g. Lee et al., 2012; Ekins & Voituriez, 2009; Hailu et al., 2011)
or sector-specific governance such as within the mining industry, genetic resources, water or
(more broadly) corporations (e.g. Wilts et al., 2011; Oberthur & Poarowska, 2013; Singh et
al., 2009; Bleischwitz, 2007). Therefore the characterisation of the existing architecture that
follows this introduction (Chapters 4 and 5) is a useful, albeit descriptive, outcome of this
work. It aims to provide an insight into the regime complex which bridges different domains
within which resources operate, providing an overview of the extent and complexity of the
actors and mechanisms involved.

The section that follows (Chapter 6) describes the analytical framework for assessing the
current and proposed global governance systems for resources. First it establishes the key
issues associated with resource use, then establishes resources groupings and pathways
through which resource use becomes a global governance concern, and then identifies
methods for understanding actual or potential success using the concepts of legitimacy and
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feasibility. The subsequent analysis chapters do exactly this (Chapters 7 and 8 for legitimacy
and feasibility respectively).

The final section then draws out the key conclusions from the work and core
recommendations.

It is important to note that this report is not an abstract discussion on governance methods,
rather it discusses the applicability of current and proposed governance methods to resource
efficiency and sustainability. It is based on a broad literature review utilising academic and
grey literature and encompassing the fields of policy, law, economics, governance,
environment and resources. In addition it has been informed by a series of informal interviews
with key stakeholders, a stakeholder event and expert reviews. Full details of the
consultations undertaken are provided in Appendix A. Such a multidisciplinary approach is
not only essential given the breadth of resources considered but also interesting from the
point of view of governance styles as distinctions can be seen between dominant approaches
in the different discipline areas.

4.2. Key concepts and definitions

4.2.1. Governance

As will be demonstrated in the following chapters, global governance institutions and
mechanisms that have some relevance for resources have been evolving since the end of the
Second World War. However the academic consideration of “governance” as a concept was
first widely explored in the late 1980’s as a means of encompassing a more broad set of
factors, representing the political system as a multilevel complex of formal and informal
arrangements contrasting with a more traditional state-led view of formal structures ruling
people (Kemp, Parto & Gibson, 2005; Singh et al., 2009). “Global governance” followed,
becoming a key term in academic and policy debates since the late 1990s (Biermann &
Pattberg, 2012a). At the same time as the consideration of governance began to grow, so too
did the debate on the consequences of natural resource use, beginning with the 1972 book
“Limits to Growth” (Meadows et al., 1972).

Despite this, there is no commonly accepted definition of global governance (Biermann &
Pattberg, 2012) and in particular resource governance is not yet an established and coherent
field (compared, for example, with environmental governance). Indeed, whilst for some
resources the need for global governance is taken for granted, for others such as energy it is
seen as almost taboo (Karlsson-Vinkhuyzen et al., 2012). In the World Bank’s and OECD’s
usage it is adopted to serve the neo-liberal agenda of reducing the role of governments in
favour of market mechanisms and corporate interests, whereas others define it to serve
democratic pluralism as a means of integrating divergent preferences of inter-dependent
actors (Kemp, Parto & Gibson, 2005). The UN defines global governance as:

“the sum of laws, norms, policies and institutions that define, constitute, and mediate
trans-border relations between states, cultures, citizens, intergovernmental and
nongovernmental organizations, and the market. It embraces the totality of
institutions, policies, rules, practices, norms, procedures and initiatives by which
states and their citizens (indeed humanity as a whole) try to bring more predictability,
stability, and order to their responses to transnational challenges — such as climate
change and environmental degradation, nuclear proliferation, and terrorism — which
go beyond the capacity of a single state to solve” (UN International History Project,
2009).

“Good governance” is even harder to define. Carmody (2009) suggests that in policy circles it
is considered as the “regularisation and institutionalisation of social interactions along publicly
articulated and broadly accepted lines to achieve desired outcomes for the common good”. A
more contextualised consideration of what good governance means for natural resources is
developed later in this report as part of the analytical framework.
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The move from governments to governance that has taken place over the last couple of
decades has not removed the role of governments which remain, and are likely to continue to
do so, powerful actors (Kemp, Parto & Gibson, 2005). However they are joined by an
increasingly diverse group of stakeholders who bring additional legitimacy, reduce the risk of
conflict, offer an additional source of ideas and information, and allow for two way learning on
key issues (Kemp, Parto & Gibson, 2005). In turn, however this leads to increased
complexity, uncertainty in roles and relationships and a very diffuse power structure.

For the purpose of this report, the definition of governance is aligned to that provided by the
UN above. It is broad, encompassing traditional state led institutions and actors, as well as
those emerging from individuals, community, not for profit and business groups. It
encompasses the institutions and actors along with the mechanisms (formal and informal),
norms and procedures that they create and pursue.

4.2.2. Resources

As part of the POLFREE project, this report builds on the definitions of resources established
in the Analytical Framework for the project: “The production and use of goods and services is
associated with the use of natural resources: water, land and a range of minerals or
materials. A common distinction of resources is in fossil fuels, construction minerals, metallic
minerals, biomass, water and land” (Kemp & Dijk, 2013).

As this report’s focus is global as opposed to Europe it addresses only those resources that
are significant parts of global pathways. These pathways are discussed further in Section 6.2
but when comparing against the definition above, construction minerals are removed as their
international trade and impacts are limited.
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5. Existing governance architecture for resources

This descriptive chapter describes the current governance architecture that pertains to the
resources considered under the POLFREE project and described in the preceding chapter.

5.1. Overview

Governance can be broadly defined as either top-down or bottom-up. Top-down approaches
are led by international institutions and national governments and are exemplified by binding
multilateral agreements, or conventions, coming into effect when ratified by the majority of
countries. Sitting below these conventions is a myriad of soft law and advisory institutions that
both feed into the international conventions, and independently provide norms and practices
that form part of the top-down governance structure. Initiatives led from the bottom-up are
more traditionally thought of as local and regional level activities, however increasingly they
are having a global reach. Industry-developed certification schemes and non-governmental
organisation campaigns for corporate accountability are just two examples of bottom-up
initiatives that operate globally.

Traditional top-down actors are international institutions and national governments. Bottom-up
actors include individuals, communities, non-governmental organisations, corporations and
institutional investors.

The top-down/bottom-up distinction has a framing purpose but is by ho means representative
of hard boundaries. A bottom-up perspective does not necessarily imply a more participative
grass-roots involvement by societal actors. In addition, with the importance of participation
being increasingly recognised, traditional bottom-up actors are becoming more influential in
decision making at the international top-down level, and as the resources in question are
being traded internationally or embedded within global supply chains, engaging these bottom
up actors is of upmost importance. In other cases, bottom-up initiatives may be working in
parallel or tangentially with top-down counterparts. A group of mechanisms that straddle the
illustrative divide are hybrid public-private partnerships; in this report they have been included
according to the initiating party (whether it is a top-down actor or bottom-up actor), although it
is acknowledged that this is an over-simplification.

Figure 3 utilises this framing to illustrate an overview of the governance system that applies to
resources. The remainder of the chapter is structured as follows:
e Global governance actors — describing the institutions and key actors groups involved
in the global governance of resources.
e Top-down governance mechanisms — describing the mechanisms deriving from
governmental sources.
e Bottom-up governance mechanisms — describing the mechanisms deriving from non-
governmental sources.
e Governance interactions — looking at how the system works together and crossovers
between top-down and bottom-up actors and mechanisms.

No attempt to analyse their effectiveness for the sustainable use of resources is made in this
chapter. Instead, these sections aim to provide as clear a picture as possible of what is in
place within the context of resources — subsequent chapters of this report assess how these
institutions, processes and mechanisms, along with others proposed, do and could support
the key objectives of sustainable resource use, and how feasible they are in the world of
2050.
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Figure 3: Simplified overview of current international governance architecture for resources

The most obvious discipline focus within which to consider resource use sustainability is the
environmental field and indeed the majority of the governance approaches considered in this
report come from this discipline. However, looking at the issue from an international
perspective requires us to look further and also incorporate governance associated with trade
and human rights.

5.2. Global governance actors for resources

Figure 3 shows five groups of actors that have a key role to play in resource governance.
Section 5.2.2 describes how these actors function and their inter-relationships. Before this,
however, Section 5.2.1 describes the international institutions of most relevance to resources.

5.2.1. International institutions relevant to resources

Many issue areas within global governance are significantly affected by more than one
institution (Oberthlr & Pozarowska, 2013), and resources are no exception. Although not an
exhaustive list, the following key global institutions can be identified, grouped broadly into
Bretton Woods institutions, relevant United Nations institutions, programmes and agencies,
and other institutions. It is important to take stock of the institutions that already have a role
relating to resources. These institutions may be able to facilitate governance of resource use
sustainability, and if not, any new institutions would need to complement them.
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This section includes permanent inter-governmental institutions only, focusing on the aspects
of their roles most relevant to resources. Other groups are derived from specific initiatives on
resources and these are discussed in Section 5.3.2. Information has been compiled largely
from institution websites and supplemented where relevant by academic and grey literature.

Bretton Woods Institutions
The Bretton Woods Conference in 1944 was set up to address methods to rebuild the main
international economic system in anticipation of the end of World War 1.

World Bank Group: The World Bank Group currently comprises 5 institutions: (1)
The International Bank for Reconstruction and Development (established in 1945, the
original “World Bank”); (2) The International Finance Corporation (established in
1956); (3) The International Development Association (established in 1960); (4) The
International Centre for Settlement of Investment Disputes (established in 1966); and
(5) The Multilateral Investment Guarantee Agency (established in 1988). Through
these component institutions it works with middle income to the poorest countries
through (i) provision of loans, investments and grants; (ii) mobilising capital in
international financial markets; (iii) providing guarantees and risk management
products, and (iv) analytical, advisory and dispute settlement services. The World
Bank is relevant both due to its requirements for lending (for example with regard to
resource use and environmental protection) and its investment in resource related
projects.

International Monetary Fund (IMF): Formally created in 1945 by 29 member
countries, the IMF comprises a member fund from which countries with payment
imbalances can borrow temporarily. It also monitors its members' economies and
makes demands for self-correcting policies. Of most relevance here is its objective to
promote international trade; other objectives are to encourage international economic
cooperation, employment, and exchange rate stability.

Relevant UN Institutions, Programmes And Specialised Agencies

Food and Agriculture Organisation (FAO): Established in 1943, the FAO became a
specialised agency of the United Nations in 1945. It leads international efforts to
defeat hunger. It provides a forum for negotiation of treaties and provides the
institutional hosting for the Convention on Plant Protection (1952), and also acts as a
source of information on agriculture, forestry and fisheries practices. Working closely
with the FAO, and located in their Rome headquarters is the Committee on World
Food Security (CFS), set up in 1974 as an intergovernmental body to serve as a
forum for review and follow up of food security policies.

International Atomic Energy Agency (IAEA): The IAEA is the world's centre of
cooperation in the nuclear field. It was set up as the world’s "Atoms for Peace"
organization in 1957 within the United Nations family. The Agency works with its
Member States and multiple partners worldwide to promote safe, secure and
peaceful nuclear technologies.

International Maritime Organization (IMO): As an international organization in its
own right, the International Marine Organisation (IMO) is the UN specialised agency
with key responsibilities over shipping and maritime safety, including the prevention
of pollution of sea by ships. It is the competent organisation for the implementation of
a number of UNCLOS provisions, and is responsible to ensure ‘the general adoption
of the highest standards in matters concerning the maritime safety, efficiency of
navigation and prevention and control of marine pollution from ships’, including in the
high seas’.!

United Nations Commission for Sustainable Development (CSD): CSD was
established in December 1992 to ensure effective follow-up of the United Nations
Conference on Environment and Development (UNCED, the Rio Earth Summit).
Following criticisms of the institutions inability to address contemporary global
challenges and add value to existing processes (lvanova, 2013), at Rio+20, Member
States agreed to establish a High-level Political Forum on Sustainable
Development that will replace the CSD from 2014 onwards. The core function of the

! Article 1, Convention establishing the international maritime consultative organisation (changed to IMO in 1982).
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new institution will be to provide political leadership, follow up and review progress on
implementation of commitments, enhance integration of the three pillars and provide
an action-orientated agenda.

United Nations Conference on Trade and Development (UNCTAD): UNCTAD,
which is governed by its 194 member States, is the United Nations body responsible
for dealing with development issues, particularly international trade as the main driver
of development. Every two years, UNCTAD organizes the World Investment Forum,
which brings together major players from the international investment community to
discuss challenges and opportunities and to promote investment policies and
partnerships for sustainable development and equitable growth. Its primary focus is
on the drivers and indirect impacts of resource use rather than the resources
themselves.

United Nations Development Programme (UNDP): Established in 1966, UNDP
works in the areas of: (i) poverty reduction and achieving the Millennium
Development Goals (MDGs); (ii) promoting democratic governance; (iii) crisis
prevention and recovery; and (iv) environment and sustainable development. In the
resources field UNDP support extractive economies through a range of programmes
including knowledge exchange and legal support for revenue management and
resource allocations, environmental impact analysis of extractive industries and
micro-financing for small scale mining projects (Hailu et al., 2011).

United Nations Environment Programme (UNEP): UNEP, established in 1972, is the primary

the primary environmental institution of the UN. Its mission is “to provide leadership and

and encourage partnership in caring for the environment by inspiring, informing, and enabling
enabling nations and peoples to improve their quality of life without compromising that of future
that of future generations”2. It hosts a number of multilateral environmental agreements,
agreements, providing the funding mechanism for some, and also supports a number of special
of special initiatives in the field of environment and sustainability, many of which are described
described in Section 5.3.2. For a more in-depth look at UNEP, see

Box 1.

United Nations Forum on Forests (UNFF): Established in October 2000, the United
Nations Forum on Forests (UNFF) is a subsidiary body with the main objective to
promote “... the management, conservation and sustainable development of all types
of forests and to strengthen long-term political commitment to this end...” based on
the Rio Declaration, the Forest Principles, Chapter 11 of Agenda 21. The Forum has
universal membership, and is composed of all Member States of the United Nations
and specialized agencies. Its work led to the successful adoption of the landmark
Non-Legally Binding Instrument on All Types of Forests in 2007.

United Nations Industrial Development Organisation (UNIDO): Formed in 1985,
UNIDO is the specialized agency of the United Nations that promotes industrial
development for poverty reduction, inclusive globalization and environmental
sustainability. It interacts with the resource agenda through supporting developing
and emerging economies through technology diffusion, sustainable energy provision,
enhancing trade opportunities and implementing multilateral environmental
agreements.

World Meteorological Organisation: Established in 1950 it is the UN system's
authoritative voice on the state and behaviour of the Earth's atmosphere, its
interaction with the oceans, the climate it produces and the resulting distribution of
water resources.

Other Institutions

Antarctic Treaty Consultative Meeting (ATCM): The Antarctic Treaty Consultative
Meeting (ATCM) of the Parties is the decision-making body of the 1959 Antarctic
Treaty and its Environmental Protocol. These treaties constitute the core instruments
of the Antarctic Treaty System (ATS), jointly with the Convention for the Conservation
of Antarctic Seals (CCAS, London, 1972) ; the Convention on the Conservation of
Antarctic Marine Living Resources (CCAMLR, Canberra, 1980).

2 About UNEP: The Organization
http://www.unep.org/Documents.Multilingual/Default.asp?DocumentID=43
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e Commission for the Conservation of Antarctic Marine Living Resources
(CCAMLR): In the context of the Antarctic common resources, the Commission for
the Conservation of Antarctic Marine Living Resources (CCAMLR) is also an
important treaty-based institution. This is the main decision-making body established
under the Convention on the Conservation of Marine Living Resources, which
established a protection regime based on an ecosystem-based management
approach to these resources, including in the high sea zone. The coverage of this
agreement extends beyond the Antarctic Treaty area. The Commission establishes
conservation measures by consensus, including the agreement of sovereign states
concerned. The Commission gives effects to the Convention’s principles. Its functions
include the ‘identification of conservation needs and the efficacy of conservation
measures, formulating and adopting such measures on the basis of scientific
evidence available, and implementing the system of observation and inspection
established under CCAMLR (Art VII- XIII).

e Global Environment Facility (GEF): An independently operating financial
organization, the GEF provides grants for projects related to biodiversity, climate
change, international waters, land degradation, the ozone layer, and persistent
organic pollutants, acting as the funding mechanism for selected multilateral
environmental agreements in those areas. The GEF was formed in 1991, originally as
a pilot project of the World Bank, becoming an independent institution in 1992.

e International Energy Agency (IEA): Founded in response to the 1973/4 oil crisis,
the IEA's initial role was to help countries co-ordinate a collective response to major
disruptions in oil supply through the release of emergency oil stocks. Nowadays, it is
an autonomous organisation that works to ensure reliable, affordable and clean
energy for its 28 member countries and beyond, working in energy security,
economic development, environmental awareness, and engagement worldwide. Its
Energy Efficiency Working Party has been meeting for almost three decades to share
information and experience relating to energy efficiency policy development and
implementation, and the IEA has also facilitated international technical agreements
such as the implementing agreement on ‘Efficient Electrical End-Use Equipment (4E)’
which aims to coordinate energy efficiency standards development and
implementation (Karlsson-Vinkhuyzen et al., 2012).

¢ International Partnership for Energy Efficient Cooperation (IPEEC): IPEEC is an
autonomous intergovernmental entity established in 2009 at the G8 summit.
Currently, IPEEC members include Australia, Brazil, Canada, China, the European
Union, France, Germany, India, Italy, Japan, Mexico, the Russian Federation, South
Africa, South Korea, the United Kingdom, and the United States. Other countries,
non-governmental organizations, international organizations and private sector
entities actively participate in the IPEEC work program. The IPEEC seeks to
accelerate the adoption of energy efficiency policies and practices, encouraging
cooperation in areas including exchanging information on standards/codes/norms
and labels for buildings, energy-using products and services, methods for energy
measurement, tools for financing energy efficiency, public procurement policies, best
practice guidelines, technology development etc. ((Karlsson-Vinkhuyzen et al., 2012).

¢ International Renewable Energy Agency (IRENA): Created in January 2009 by 75
countries at a founding conference in Bonn, Germany and headquartered in Abu
Dhabi. It became operational in 2011 and has a current membership of 122 with an
additional 45 states in accession (as of 31* December 2013). Its remit is to support
countries in their transition to a sustainable energy future, serving as the principal
platform for international cooperation, a centre of excellence, and a repository of
policy, technology, resource and financial knowledge on renewable energy. The
creation of IRENA is significant due to three “firsts”: it is the first truly international
institution to be hosted in the Middle East, the first created under German leadership
and the first that the US has joined in fifteen years (Van de Graaf, 2013).

e International Seabed Authority (ISA): The ISA is an independent international
authority that administers the resources in the Area (see definition below).? It is

® The Authority has been established under the 1982 United Nations Convention on the Law of the Sea and the 1994
Agreement relating to the Implementation of Part XI of the United Nations Convention on the Law of the Sea.
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constituted by three principal organs: the council (the executive organ), the assembly
(the political organ) and the secretariat (the administrative organ). Its role mainly
stems from the qualification of such resources as ‘common heritage of mankind’ (art
136 UNCLOS), which entails that both the responsibility for their conservation and the
benefits of their exploitation are to be shared between all States. The ISA’s principal
function is to regulate deep seabed mining activities and ensure the protection of the
marine environment during these operations. It does so by exercising a legal and
regulatory role as well as supporting research activities. It mainly works with
operators willing to engage in exploration activities by granting authorization and
administering their contributions.

International Union for the Conservation of Nature and Natural Resources
(IUCN): IUCN was founded in October 1948 as the International Union for the
Protection of Nature (or IUPN), changing its name to the International Union for
Conservation of Nature and Natural Resources in 1956. It was the world’s first global
environmental organization and today is the largest professional global conservation
network and is the secretariat for the Ramsar Convention on Wetlands of
International Importance.

Multilateral Development Banks (MDBSs): Institutions created by a group of
countries that provide financing and professional advisory for the purpose of
development. MDB memberships include both developed donor countries and
developing borrower countries. The World Bank falls under this umbrella term (listed
separately in this document under Bretton Woods Institutions), along with the
European Investment Bank (EIB), Asian Development Bank (ADB), European Bank
for Reconstruction and Development (EBRD), Inter-American Development Bank
(IADB), African Development Bank (AfDB) and the Islamic Development Bank (IDB).
As with the World Bank their influence is through the lending criteria they impose and
the resource related projects that they finance.

Organisation for Economic Co-operation and Development (OECD): An
international economic organisation founded to stimulate economic progress and
world trade through sharing of best practice and coordinating domestic and
international policies of its members. It originated in 1948 as the Organisation for
European Economic Co-operation (OEEC) to help allocate financial aid post-World
War Il. In 1961, the OEEC was reformed into the OECD and membership was
extended to non-European states. Most OECD members are developed countries
with high-income economies.

Organisation of Petroleum Producing Countries (OPEC): OPEC was established
to counter the bargaining asymmetry that occurs due to the host governments’
inferior knowledge and expertise compared with the international oil companies in the
drawing up of contracts for extraction (Hailu et al., 2011).

World Trade Organisation (WTO): In 1995 the WTO became the successor to the
General Agreement on Tariffs and Trade (GATT) established in 1947. The WTO is
the only global international organization dealing with the rules of trade between
nations. The WTO has about 150 members, accounting for about 95% of world trade.
Around 30 others are negotiating membership.

Box 1: UNEP in more detail

UNEP’s mandate is to be the leading global environmental authority within the United
Nations. It has been fulfilling this mandate since 1972 (Johnson 2012). The United Nations
was created in 1945 without an environmental body. Almost thirty years later, in 1972,
governments established the United Nations Environment Programme (UNEP) as the result
of the Stockholm Conference (the United Nations Conference on the Human Environment). It
became the principal UN body, or “anchor institution”, for the global environment.

Based in Nairobi, Kenya, but with offices in several other countries, UNEP’s mission is to
provide leadership and encourage partnership in caring for the environment by inspiring,
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informing, and enabling nations and peoples to improve their quality of life without
compromising that of future generations. UNEP’s Division of Technology, Industry and
Economics - based in Paris - helps governments, local authorities and decision-makers in
business and industry to develop and implement policies and practices focusing on
sustainable development. The Division leads UNEP's work in the areas of climate change,
resource efficiency, harmful substances and hazardous waste and hosts the Green Economy
Initiative.

Apart from a small contribution from the United Nations Regular Budget, which is about 5% of
UNEP’s total budget and is for “servicing the Governing Council and providing the small
secretariat” (UN General Assembly 1972), UNEP depends entirely on voluntary support. The
Environment Fund is the main source of funding for UNEP's activities. All Member States of
the United Nations, taking into account their economic and social circumstances, should
contribute financially but voluntarily to the Environment Fund. Between 1973 and 2011 only
12 countries maintained regular annual contributions. Additional financing of UNEP is
provided in the form of earmarked funding for specific UNEP activities, paid through Trust
Funds and Earmarked contributions. The non-governmental donors, including the private
sector and individuals also play an important role in providing financial and in-kind support to
various UNEP programme initiatives.

The UNEP takes a polycentric governance approach and thus focuses on strengthening
global, regional, national and local environmental governance to address agreed
environmental priorities. Its four key goals are:

Sound science for decision-making

International cooperation

National development planning

International policy setting and technical assistance

PoonNE

UNEP’s role in developing special issue initiatives and in supporting multilateral
environmental agreements is evidenced in Section 5.3 of this report.

The Rio+20 conference in 2012 identified the need for changes to UNEP’s structure and role;
this is discussed in more detail in Section 7.3.1.

5.2.2. Key actors and their inter-relationships

The direct and indirect roles of different actors in resource governance formation and
implementation are summarised in Figure 4 and discussed below.

Top-down state actors

International institutions and processes set the framework for governing at a global level.
They are primarily concerned with global development, prosperity and peace. These
institutions and processes derive from agreements between national governments and their
strategies and policies are overseen, or determined, by international civil servants and
national government representatives. Sometimes they rely on national governments for
implementation. No specific permanent international institutions exist for resources, although
their remits may overlap with resource issues and specific initiatives have been established to
begin to address this.

A State enjoys sovereign rights over its natural resources (Stockholm Declaration 1972:
Principle 21; Rio Declaration, 1992: Principle 2). This principle applies to resources found in
e land within its boundaries, including the subsoil;
e internal waters, such as lakes, rivers and canals;
e territorial seas, which adjacent to the coast, including its seabed, subsoil and the
resources thereof; and
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e the airspace above its land, internal waters and territorial sea, up to the point at which
the legal regime of outer space begins (Sands, 2012: 12).

The right of Permanent Sovereignty over Natural Resources (PSNR) has been formulated in
a series of important UN GA Resolutions (e.g. UNGA Res. 1803/62). Sovereign rights over
natural resources include the right to conduct and authorise activities within a State’s own
territory, affecting the natural environment (e.g. issuing exploration and exploitation permit for
oil and minerals). It also implies the obligations of not to cause harm to the environment of
other States or to areas beyond national jurisdiction. PSNR is therefore not absolute, as it is
qualified by treaty obligations and rules of customary international law to conserve natural
resources and protect the environment (Birnie, Boyle and Redgwell, 2009). National
governments work with stakeholders within their boundaries to manage their national
resources and derive benefits from them.

Regional government groupings are also becoming increasingly prominent in governance.
Although not the focus of this report, they provide an important role in negotiations (often
leading on negotiations for the block of member countries) and formation of norms through
regional policy development. Some key regional groupings and examples of their role in the
resources debate are considered below.

e APEC: The APEC Growth Strategy was agreed in 2013 and is focused on five
desired attributes for economic growth, one of which is: “Sustainable Growth: We
seek growth compatible with global efforts for protection of the environment and
transition to green economies™. Key actions under this heading are: Enhance energy
security and promote energy-efficiency and low-carbon policies; develop a low-
carbon energy sector; improve access for environmental goods and services (EGS)
and develop EGS sectors; promote green jobs education and training; promote
private investment in green industries and production processes and promote
conservation and more sustainable management of agriculture and natural
resources.

e African Union: the African Mining Vision (AMV) was adopted by the First African
Union Conference of African Ministers responsible for mineral resources
development in 2008, with the aim to use Africa’s mineral resources to meet the
Millennium Development Goals, eradicate poverty, and achieve rapid and broad-
based socio-economic development (African Union Commission, African
Development Bank and UN Economic Commission for Africa, 2011).

e European Union: The EU’s flagship initiative on resource efficiency aims to create a
framework for policies to support the shift towards a resource-efficient and low-
carbon economy (European Commission, 2011). To support this initiative the EU has
created a European Resource Efficiency Platform and Roadmap. The EU has also
taken an active role in adopting transparency provision for conflict minerals and
timber (discussed later in this chapter).

e Mercosur: Mercosur is a collaboration between South American states®. Their focus
is primarily on trade both within the region and with other parties.

e Union for the Mediterranean (UfM): The Union for the Mediterranean was formed
by 43 Euro-Mediterranean Heads of State and Government in Paris on 13 July 2008,
creating an international institution headquartered in Barcelona. Its membership
comprises the 28 EU countries plus the EU, along with 15 Mediterranean states®.
Presidency is shared between a northern and southern state, currently the EU and
Jordan. The UfM has identified six priority areas: De-pollution of the Mediterranean;
Maritime and land highways; Civil protection; Alternative energies (Mediterranean
solar plan); Higher education and research (Euro-Mediterranean University); and the
Mediterranean Business Initiative.

4 http://www.apec.org

> Membership comprises Argentina, Brazil, Paraguay, Uruguay, Venezuela and Bolivia, with associate
membership held by Chile, Colombia, Peru, Ecuador, Guyana and Suriname

® Albania, Algeria, Bosnia and Herzegovina, Egypt, Israel, Jordan, Lebanon, Mauritania, Monaco,
Montenegro, Morocco, Palestine, Syria (currently suspended), Tunisia and Turkey
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e League of Arab States: Created in 1945 in Egypt the League of Arab States is
comprised of 22 countries with predominantly Arab speaking populations located in
North Africa, the Horn of Africa and Southwest Asia’. Its focus is primarily on
economic development, regional peace and stability and cultural issues.

The different regional groupings have different relationships with each other and externally.
This can range from setting regional level legislation that must be enacted at Member State
level (such as the EU) to more loose associations for negotiations and information sharing. As
such they have not been included on either the governance architecture overview figure
(Figure 3) or on the figure that follows on key actors and their inter-relationships (Figure 4).
Depending on the type of regional grouping they could hold a role akin to national
governments, or international institutions, or at the intersection of these two.

Another group of top-down actors not represented in this report are those operating at the
sub-national level. It is acknowledged that in some cases there is considerable action being
generated at this level, however this is not within the scope of this report.

Bottom-up non-state actors

Non-state actors comprise a broad range of non-governmental actors including firms, civil
society organisations, experts, indigenous people and others that play a crucial role at all
stages of international policy making through participating in governmental process or
creating their own sets of rules (Orsini, 2013).

Corporations are involved in resource extraction and processing and influence the way in
which resources are used and what reaches the consumer. They work within the legislative
framework set by national governments and respond to consumer demands. There can be
multiple corporations and stages of resource processing. Corporations rely on access to
resources of sufficient quality and quantity to operate their business. They work with national
governments to gain favourable conditions in which to operate and stimulate economic
activity. They are also increasingly using their influence to directly lobby governments and
other actors involved in top-down governance formation. As a sub-set of corporations,
investors as the shareholders of listed corporations have leverage over the activities of the
corporations in which they are invested. They can exercise this leverage through shareholder
resolutions, voting activities and ultimately divestment. As important parties in economic
activity, governments will seek to create conditions which support investor confidence in
nationally based corporations.

Individuals interact with the resource pathway in three main ways: (1) as consumers they
create demand for the goods produced by the corporations and influence the way in which
they are disposed of; (2) as communities they share and/or compete for many of the natural
resources such as land and water with corporations; and (3) as citizens they may or may not
have an influence in the national government.

Non-governmental organisations (NGOSs), civil society and academics variously act through
direct relationships, information provision, direct and indirect lobbying and public campaigns
to influence the behaviour of all other parties in the resource pathway.

Further discussion on the interactions between top-down and bottom-up actors is provided in
Section 5.5.

7 Membership includes Algeria, Bahrain, Comoros, Djibouti, Egypt, Iraq, Jordan, Kuwait, Lebanon,
Libya, Mauritania, Morocco, Oman, Palestine, Qatar, Saudi Arabia, Somalia, Syria (currently
suspended), Tunisia, United Arab Emirates and Yemen. Eritrea, Brazil, Venezuela and India are
observer states.
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Key: Note gradations in colour are for identification purposes only.
oM Competition for natural resources

Evidence base

Lobbying, influencing, encouraging action

Financing

Implementation

LIC ITicense to operate, eifcher through setting regulatory requirements, social
license to operate or license to govern

PER Personnel

SUP Supply of goods and services

DEM Demand for goods and services

Figure 4: Actors in resource governance and their inter-relationships
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5.3. Top-down governance mechanisms relating to resources

This section sets out the different governance mechanisms that relate to some aspect of
resource use and operate in a top-down manner. It outlines the key features of these
mechanisms and their historical development.

International law distinguishes between hard (legal norms) and soft (non-legal norms) law.
While binding international agreements pertain to the first category, there is no uniform
definition of ‘soft law’. This phenomenon could however be neutrally defined as non-legally
binding norms, such as resolutions, declarations, standards, guidelines, codes of conduct and
principles, primarily led by International Institutions outside the formal - consensus-based -
international law-making process.®

In the context of this report, we therefore consider:
e Hard law — binding agreements including those arising in the fields of environmental,
trade and human rights law.
e Soft law — divided into two categories:

o the first focusing on target or objective-based non-binding “agreements”
which although not binding and therefore distinct from the true agreements
defined in hard law, comprise commitments in principal by the signatory
countries to work towards achieving those goals or action plans. The key
instruments discussed under this category are Agenda 21 and the Millennium
Declaration and Millennium Development Goals;

o the second on broader initiatives including those focused on the green
economy, businesses, international groupings of sub-national bodies and
scientific evidence.

In the later section of the report on evaluation of existing and proposed governance
mechanisms, these mechanisms are considered in the context of criteria developed based on
key resource use issues.

5.3.1. Hard Law (Binding Agreements)

Environmental law

Research undertaken for the fifth Global Environment Outlook (GEO) report identify a
proliferation of multilateral environmental agreements (MEAS) since the 1970s — reaching more
more than 500 by 2011, of which 177 are global in coverage (Baste et al., 2012). The first
environmental treaty to be negotiated of those that are still in place is the International Plant
Protection Convention, which came into force in 1952 and aims to secure coordinated, effective
effective action to prevent and to control the introduction and spread of pests of plants and
plant products. Other examples of particular relevance for resource efficiency are the
Convention on Biological Diversity (CBD, 1993), the Vienna Convention for the Protection of the
the Ozone Layer (1985, from which the Montreal Protocol was developed in 1988), the UN
Convention to Combat Desertification (UNCCD, 1996), the UNESCO World Heritage Convention
Convention (1972), the Convention on International Trade in Endangered Species of Wild Flora
Flora and Fauna (CITES, 1975), the Stockholm Convention on Persistent Organic Pollutants
(POPs, 2004) and the UN Framework Convention on Climate Change (UNFCCC, 1992). More
More details on the content of the MEAs of relevance to resources are provided at

Box 2.

The majority of MEAs are negotiated and administered through the UN, either through UNEP,
another UN institution, or through one of the specialised agencies (for example, the
Convention on Plant Protection comes under the auspices of the Food and Agriculture

8 For a review of the legal implications, see e.g. P.M.Dupuy, ‘Soft law and the International Law of the Environment’, 12
Michigan, Journal of International Law, (1991) 420-453; C. Redgwell, ‘International Soft Law and Globalisation’, in Barton et al,
Regulating Energy and Natural Resources, (OUP) 2006, 89.
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Organisation). A notable exception is the 1971 Ramsar Convention on Wetlands of
International Importance, which is hosted by the International Union for Conservation of
Nature (IUCN).

These MEAs must be implemented into national legal systems in each of the countries that
have ratified the treaty. In some cases there are funding mechanisms to assist with
implementation. The Global Environment Facility (GEF), an independently operating funding
organisation, formed as a pilot project of the World Bank Group in 1991, supports the funding
for Economies in Transition of the CBD, UNFCCC, UNCCD, POPs and the Montreal Protocol.
In other cases the funding is administered through UNEP.

Box 2: MEAs of most relevance to resources

The Basel Convention on the Control of Transboundary Movements of Hazardous Wastes
and Their Disposal, usually known as the Basel Convention, was designed to reduce the
movements of hazardous waste (except radioactive waste) between nations, and specifically
to control transfer of hazardous waste from developed to less developed countries.

The Convention on Biological Diversity (CBD) has 3 main objectives: (i) the conservation of
biological diversity; (ii) the sustainable use of the components of biological diversity; and (iii)
the fair and equitable sharing of the benefits arising out of the utilization of genetic resources.

The Convention on the Protection and Use of Transboundary and International Lakes, also
known as the Water Convention, aims to improve national attempts and measures for
protection and management of transboundary surface waters and groundwaters. The
Convention includes provisions on: monitoring, research, development, consultations,
warning and alarm systems, mutual assistance and access as well as exchange of
information.

The International Treaty on Plant Genetic Resources for Food and Agriculture (IT PGRFA)
(also known as the International Seed Treaty), aims to guarantee food security through the
conservation, exchange and sustainable use of the world's plant genetic resources for food
and agriculture, as well as the fair and equitable benefit sharing arising from its use. It also
recognises Farmers' Rights: to freely access genetic resources, unrestricted by intellectual
property rights; to be involved in relevant policy discussions and decision making; and to use,
save, sell and exchange seeds, subject to national laws.

The Rotterdam Convention on the Prior Informed Consent Procedure for Certain Hazardous
Chemicals and Pesticides in International Trade (otherwise known as the Rotterdam
Convention) promotes shared responsibilities in relation to importation of hazardous
chemicals. The convention promotes open exchange of information and calls on exporters of
hazardous chemicals to use proper labelling, include directions on safe handling, and inform
purchasers of any known restrictions or bans.

The Stockholm Convention on Persistent Organic Pollutants (POPs) aims to eliminate or
restrict the production and use of persistent organic pollutants.

The United Nations Convention to Combat Desertification (UNCCD) seeks to combat
desertification and mitigate the effects of drought through national action programs that
incorporate long-term strategies supported by international cooperation and partnership
arrangements.

The United Nations Framework Convention on Climate Change (UNFCCC) enshrined a
commitment by countries to consider cooperatively what they could do to limit average global
temperature increases and the resulting climate change, and to cope with whatever impacts
occurred. The Kyoto Protocol to the UNFCCC sought to set binding obligations for
industrialised countries to reduce emissions of greenhouse gases but ultimately proved
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ineffective in reducing the emissions. Parties to UNFCCC are now in the process of
negotiating another agreement. Whilst the UNFCCC addresses greenhouse gas emissions
resulting from fossil fuels and other activities, it does not aim to regulate any such resources
directly.

The Vienna Convention for the Protection of the Ozone Layer acts as a framework for the
international efforts to protect the ozone layer. The accompanying Montreal Protocol sets out
the legally binding reduction goals for the use of CFCs required to achieve the desired
outcome.

Other resource related law

Outside of the direct environmental law arena there are other binding multilateral agreements
that have an influence on resources and how they are used.

One of the most relevant examples is the United Nations Convention on the Law of the Sea
(UNCLOS), which defines the rights and responsibilities of nations in their use of the world's
oceans, establishing guidelines for businesses, the environment, and the management of
marine natural resources. Three conferences in 1958, 1960 and 1982 codified the existing
international law into a treaty that came into force in 1994 (Buck, 1998).

UNCLOS is the key international treaty regulating States’ activities at sea, including the
exploration and exploitation of the common resources of the high seas and the Area. It
divides the global oceans and seas into zones where states exercise different rights and are
bound to different obligations. These include: the territorial sea — where the coastal state
exercise sovereignty, within the limits of innocent passage of foreign State-flagged vessels;
the Exclusive Economic Zone (EEZ)- where the coastal state enjoys sovereign rights to
explore and exploit the resources, if it so declares- and the Area Beyond National
Jurisdiction (ABNJ), including: the water column beyond the EEZ, or beyond the territorial
sea if an EEZ has not been declared (‘High Seas’ — art 86 UNCLOS) and the seabed that lies
beyond the limits of the continental shelf (‘the Area’ Art 1, 1 UNCLOS).

In addition the United Nations Agreement for the Implementation of the Provisions of the
United Nations Convention on the Law of the Sea of 10 December 1982 relating to the
Conservation and Management of Straddling Fish Stocks and Highly Migratory Fish Stocks
sets out principles for the conservation and management of those fish stocks and establishes
that such management must be based on the precautionary approach and the best available
scientific information. This agreement entered into force in 2001.

The Antarctic Region is subject to a regime which comprise 5 treaties: the 1959 Antarctic
Treaty, the 1972 Convention for the conservation of Antarctic Seals (Seals convention); the
1980 convention on the conservation of the regulation of Antarctic Marine Living Resources
(1980 CCAMLRY); the 1988 Convention on the regulation of Antarctic Mineral resources
Activities (1988 CRAMRA —yet to come into force) and the 1991 Protocol on Environment
Protection to the Antarctic treaty. In addition other instruments apply to these regions, such as
UNCLOS and Basel convention on transboundary movement of waste. Both agreements are
at the heart of many political resource conflicts as related to access to natural resources.

Human rights law

Resource sustainability has a strong relationship with the fulfilment of human rights. The legal
protection granted by these rights needs to be considered in accessing and using these
resources, in both developed and developing countries. The potentially negative impact of
resource exploration and exploitation over the fulfiiment of fundamental human rights has
long been debated (Zillman et al., 2002). Key examples can be found in the forced evictions
and displacement of communities for the construction of large hydroelectric dams; the impact
of mining or deforestation projects on the natural environment, including negative
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consequences upon health, food productivity and access to water resources (Clark, 2002;
Richards, 2010; Angelsen, 2011; Scanion et al., 2007). The protection and fulfilment of the
some fundamental human rights - listed below- are largely depended upon the accessibility
and sustainable utilization of resources. However, these rights can equally be seen as
potentially threatened by the unsustainable paths of exploration and exploitation of those
same natural resources (e.g. minerals exploration/exploitation, energy production, access to
water and land, forestry exploitation).

The human rights that most directly relate to resources are:

Right to Water: the UN Committee on Economic, Social and Cultural Rights (CESCR)
General Comment 15 states that “ftJlhe human right to water entitles everyone to sufficient,
safe, acceptable, physically accessible and affordable water for personal and domestic uses”
(CESCR, GC 15 (2002) para 2). Its legal basis can be found in the 1966 International
Covenant on Economic, Social and Cultural Rights (ICESCR) as one of elements that enable
the fulfilment of ‘the right of everyone to an adequate standard of living for himself and his
family’ (ICESCR, art 11.1). The right to water is also deeply related with the right to the
highest attainable standard of health (ICESCR, art. 12, para. 1) and the rights to adequate
housing and adequate food (art. 11, para. 1).

Right to Adequate Food: This right encompasses ‘“[tJhe availability of food in a quantity and
quality sufficient to satisfy the dietary needs of individuals, free from adverse substances, and
acceptable within a given culture; [and] the accessibility of such food in ways that are
sustainable and that do not interfere with the enjoyment of other human rights.” (CESCR
General Comment 12 (1999) para 8). Its legal basis can be found in article 11 and 12 of the
1966 International Covenant on Economic, Social and Cultural Rights.

Right to the highest attainable standard of health: The CESCR considered this right as
‘an inclusive right extending not only to timely and appropriate health care, but also to the
underlying determinants of health, such as access to safe and potable water and adequate
sanitation, an adequate supply of safe food, nutrition and housing, healthy occupational and
environmental conditions, and access to health-related education and information, including
on sexual and reproductive health’. A further important aspect is the participation of the
population in all health-related decision-making at the community, national and international
levels’ (CESCR General Comment 14 para 11). Its legal basis can be found in Article 25.1 of
the Universal Declaration of Human Rights, which affirms: “Everyone has the right to a
standard of living adequate for the health of himself and of his family, including food, clothing,
housing and medical care and necessary social services”. This is spelled out in more detail in
art. 12, para. 1 of ICESCR, which affirms that “[t]he States Parties to the present Covenant
recognize the right of everyone to the enjoyment of the highest attainable standard of physical
and mental health”.

Right to adequate housing and not to be subject to forced evictions: this right is an
element of the wider right to an adequate standard of living (art 11). It includes elements such
as: legal security of tenure; availability of services, materials, facilities and infrastructure;
affordability; habitability; accessibility; location and cultural adequacy (art. 11, para. 1 —
CESCR General Comment 4 (1991) para 8). In 1997, the CESCR also noted that the right not
to be subject to forced eviction was a result of legal security of tenure required to fulfil the
right to adequate housing. As such, forced evictions have been considered a prima facie
violation of human rights (General comment No. 7: The right to adequate housing (art. 11.1 of
the Covenant): forced evictions, sixteenth session, 1997, para 1.)

These rights therefore imply the ‘availability’, ‘accessibility’, ‘affordability’, ‘acceptability’ and
‘quality’ of the resources and the establishment of the conditions essential to enable their
fulfilment.

Special protection is granted in this context to the rights of indigenous communities, with
special focus on their cultural relationship with the land and its natural resources. From an
international human rights perspective, the recognition of a universal right to a satisfactory or
decent environment as a self-standing right is more controversial (Birnie, Boyle, Redgwell,
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2009: 277-282). This right has however been recognised in a variety of regional instruments
(Sands, 2012).

Trade law

Finally, resources are in most cases location dependent and therefore their supply is not
necessarily co-located with demand. As such, many resource pathways include an
export/import stage and therefore come under the influence of international trade
agreements.

The legal grounds for international trade are established in WTO agreements, which are
negotiated and signed by trading nations and ratified through their national legal systems.
They guarantee member countries certain trade rights and bind governments to keep their
trade policies within agreed limits.

The multilateral trading system was developed through a series of trade negotiations (also
referred to as rounds) held under the General Agreement on Tariffs and Trade (GATT)
beginning in 1947. The first rounds dealt mainly with tariff reductions but later negotiations
included other areas such as anti-dumping and non-tariff measures. There have been nine
rounds of negotiations since 1947; the WTO was created as an outcome of the Uruguay
Round of negotiations, in 1995.

In addition to the global trade agreements, regional trade agreements (RTAs) have become
increasingly prevalent since the 1990s. These are reciprocal trade agreements between two
or more partners; preferential trade agreements (PTASs) are unilateral trade preferences —
both forms of agreement are notified to the WTO.

Efforts to take into account the impacts of trade agreements have been introduced through
Trade Sustainability Impact Assessments (SIAs), which originated in the context of the WTO
negotiations on trade liberalization a few months before the 1999 Seattle WTO Ministerial
Conference (Ekins & Voituriez, 2009).

In 2000, new talks started on agriculture and services. These have now been incorporated
into a broader agenda launched at the fourth WTO Ministerial Conference in Doha, Qatar, in
November 2001. The work programme, the Doha Development Agenda (DDA), adds
negotiations and other work on non-agricultural tariffs, trade and environment, WTO rules
such as anti-dumping and subsidies, investment, competition policy, trade facilitation,
transparency in government procurement, intellectual property, and a range of issues raised
by developing countries as difficulties they face in implementing the present WTO
agreements. Progress on these negotiations has currently stalled due to both a dispute
between the US and India about rules governing trade in agricultural goods and a declining
appetite more generally for multilateral trade agreements.

Disputes in the WTO are dealt with through a multilateral system instead of taking action
unilaterally, requiring abiding by the agreed procedures, and respecting judgements. A dispute
dispute arises when one country adopts a trade policy measure or takes some action that one or
or more fellow-WTO members considers to be breaking the WTO agreements, or to be a failure
failure to live up to obligations. A third group of countries can declare that they have an interest
interest in the case and enjoy some rights. Some example disputes raised in the last two years
years that have relevance for resources are included in

Box 3 below.
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Box 3: Some recent example disputes in the WTO, related to resources

On 4 November 2013, Denmark, in respect of the Faroe Islands, requested consultations with
the European Union with regard to the use of coercive economic measures by the European
Union in relation to Atlanto-Scandian herring and Northeast Atlantic mackerel.

On 24 July 2013, Japan requested consultations with the Russian Federation regarding
Russia's measures relating to a charge, the so- called “recycling fee”, imposed on motor
vehicles. According to Japan, the Russian Federation imposes the recycling fee on imported
and domestic motor vehicles. Russia, however, exempts from the fee vehicles that are
manufactured by companies: (a) that are registered in Russia; (b) that have committed to
produce their vehicles in Russia involving certain specific manufacturing operations in the
territory of Russia, Belarus or Kazakhstan.

On 15 May 2013, Argentina requested consultations with the European Union and its member
States regarding certain measures that allegedly affect the importation and marketing of
biodiesel, as well as measures supporting the biodiesel industry. Argentina's request relates
to two types of measures adopted by the European Union and certain member States: (a)
measures to promote the use of energy from renewable sources and to introduce a
mechanism to control and reduce greenhouse emissions; and (b) measures to establish
support schemes for the biodiesel sector.

On 5 November 2012, China requested consultations with the European Union, Greece and
Italy regarding certain measures, including domestic content restrictions, that affect the
renewable energy generation sector relating to the feed- in tariff programs of EU member
States, including but not limited to Italy and Greece.

On 13 March 2012, the United States, European Union and Japan requested consultations
with China with respect to China's restrictions on the export of various forms of rare earths,
tungsten and molybdenum. The request refers to materials falling under but not limited to 212
eight-digit Chinese Customs Commaodity Codes and over 30 measures. The request also
refers to a number of Chinese published as well as unpublished measures that, operating
separately or collectively, allegedly impose and administer export restrictions. These
restrictions include export duties, export quotas, minimum export price requirements, export
licensing requirements and additional requirements and procedures in connection with the
administration of the quantitative restrictions.

All information taken from WTO website
(http://www.wto.org/english/tratop_e/dispu_e/dispu_status_e.htm)

Specialist initiatives related to trade but sitting outside the WTO process have been
developed in recent years regarding conflict diamonds (diamonds mined in a conflict zone
with profits used to support violence), financial flows in extractive industries, timber and
biofuels.

The Kimberley Process is a joint government, industry and civil society initiative supported by
the United Nations. Initiated in 2000 it developed a certification scheme for diamonds to
certify that there are not conflict diamonds. The Kimberley Process Certification Scheme
subsequently entered into force in 2003, and is open to all countries who are willing and able
to implement its requirements. In recent years this approach has been amalgamated into US
law, with the Dodd Frank Wall Street Reform and Consumer Protection Act requiring
companies to publicly disclose their use of conflict minerals that originated in the Democratic
Republic of the Congo (DRC) or an adjoining country to the Securities and Exchange
Commission (SEC) as part of their annual filings: (Section 1502). The Act was passed in 2010
and came into force in 2012, subsequently surviving a legal challenge.
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Also part of the Dodd Frank Wall Street Reform and Consumer Protection Act (Section 1504),
those companies engaged in the commercial development of oil, natural gas or minerals,
must disclose to the SEC, payments made to governments at both the country (including sub-
national) and the project level. This is analogous to and follows from the Extractive Industries
Transparency Initiative (EITI), a bottom up transparency initiative discussed in more detail in
Section 5.4.2. The EU is also replicating the requirements of the EITI through amendments
to the Accounting Directives (78/660/EEC and 83/349/EEC) and the Transparency Directive
(2004/109/EC), requiring for listed and large non-listed extractive and logging companies to
report all material payments to governments broken down by country and by project.

In 2008, the US Congress amended the Lacey Act, originally developed to address the
spread of non-native species and trade in wildlife, to include for the ban of commerce in
illegally sourced timber and timber products. Shortly after, in 2010, the EU Timber
Regulations came into force, prohibiting traders bringing timber or timber products resulting
from illegal logging onto the European market, and requiring traders of timber products to
exercise due diligence in their supply chain. This builds on the EU’s voluntary partnership
agreements (VPAs) under their Forest Law Enforcement Governance and Trade (FLEGT)
programme, in operation since 2008. VPAs are treaties with timber producing countries that
export timber and timber products to the EU. A country that has a VPA and an operational
licensing system can issue FLEGT licences for legally produced timber and timber products.
All timber and timber products with a FLEGT licence automatically comply with the EU Timber
Regulation.

Similarly, in order to receive government support or count towards mandatory national
renewable energy targets, biofuels used in the EU (whether locally produced or imported)
have to comply with sustainability criteria. This requirement is captured in Directive
2009/28/EC. The criteria aim at preventing the conversion of areas of high biodiversity and
high carbon stock for the production of raw materials for biofuels. The entire biofuels'
production and supply chain has to be sustainable. To this end, the sustainability of biofuels
needs to be checked by Member States or through voluntary schemes that have been
approved by the European Commission (EC).

In all such schemes, where global trade flows are affected, compatibility with WTO law is
essential, ensuring non-discrimination principles and prohibition of quantitative restrictions for
imports are adhered to. With the biofuels scheme in particular there has been some debate in
the literature on whether this is the case (for example, see Lendle & Schaus, 2010; Erixon,
2013).

Voluntary certification schemes that operate at the industry level are discussed in Section
5.4.1 below.

5.3.2. Soft Law (Non-binding)

Non-binding “agreements”

Agenda 21
Developed as an outcome of the UN Conference on Environment and Development (UNCED
or Earth Summit) in Rio in 1992, Agenda 21 is an action agenda for sustainable development
that can be implemented at the local, national and international level. To date it has been
supported by the UN Commission on Sustainable Development acting as a high-level forum
on sustainable development, and it provides a framework for progress towards sustainable
development in line with four themes: Social and Economic Dimensions; Conservation and
Management of Resources for Development; Strengthening the Role of Major Groups; and
Means of Implementation. Section 2 of the agreed text (on Conservation and Management of
Resources for Development), established principles around, inter alia,

e Changing Consumption Patterns

e Protection of the Atmosphere
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Integrated Approach to the Planning and Management of Land Resources

Combating Deforestation

Combating Desertification and Drought

Sustainable Mountain Development

Promoting Sustainable Agriculture and Rural Development

Conservation of Biological Diversity

Environmentally Sound Management of Biotechnology

Protection of the oceans, all kinds of seas, including enclosed and semi-enclosed

seas and coastal areas and the protection rational use and development of their living

resources

e Protection of the quality and supply of freshwater resources: application of integrated
approaches to the development, management and use of water resources

e Environmentally sound management of toxic chemicals including prevention of illegal
international traffic in toxic and dangerous products

e Environmentally sound management of wastes.

The 10th anniversary of the Rio Summit was marked with the World Summit on Sustainable
Development in Johannesburg, where Agenda 21 was reviewed. The outcome was the
Johannesburg Declaration which reaffirmed commitment to achieving the goals of Agenda 21
and on resources in particular stated: “We recognize that poverty eradication, changing
consumption and production patterns and protecting and managing the natural resource base
for economic and social development are overarching objectives of and essential
requirements for sustainable development”. The Johannesburg Plan of Implementation also
resulted from the Summit, including commitments to changing unsustainable patterns of
consumption and production and protecting and managing the natural resource base of
economic and social development.

At the Rio+20 conference in 2012, commitment to the principles of Agenda 21 was reaffirmed
and encapsulated in the document “The Future We Want” (UN General Assembly, 2012). In
the section on the green economy, the potential for enhanced resource efficiency is
highlighted as is national sovereignty over natural resources and the promotion of sustainable
consumption and production processes as a matter of urgency. Also affirming the need for a
strong and coherent governance structure, the framework for action and follow up covers
resource relevant topics such as food security and nutrition and sustainable agriculture, water
and sanitation, energy, oceans and seas, climate change, forests, biodiversity, desertification,
land degradation and drought, sustainable production and consumption, and mining.

The Millennium Declaration and Millennium Development Goals
The Millennium Summit of 2000 led to the adoption of the UN Millennium Declaration and a
commitment to achieving eight development goals by 2015:
Eradicating extreme poverty and hunger,

Achieving universal primary education,

Promoting gender equality and empowering women,
Reducing child mortality rates,

Improving maternal health,

Combating HIV/AIDS, malaria, and other diseases,
Ensuring environmental sustainability, and

Developing a global partnership for development

Work is currently underway to establish Sustainable Development Goals (SDGS) to follow
post-2015. Agreed at the Rio+20 summit, the SDGs are to:

Be based on Agenda 21 and the Johannesburg Plan of Implementation (see above).
Fully respect all the Rio Principles.

Be consistent with international law.

Build upon commitments already made.

Contribute to the full implementation of the outcomes of all major summits in the
economic, social and environmental fields.
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e Focus on priority areas for the achievement of sustainable development, being
guided by the outcome document.

e Address and incorporate in a balanced way all three dimensions of sustainable
development and their inter-linkages.

e Be coherent with and integrated into the United Nations development agenda beyond
2015.

e Not divert focus or effort from the achievement of the Millennium Development Goals.

¢ Include active involvement of all relevant stakeholders, as appropriate, in the
process.

UN Guiding Principles on Business and Human Rights
The relationship between resources and human rights has come under greater scrutiny in the
context of multilateral corporations’ business practices in the exploration and exploitation of
resources. To address this, the UN Guiding Principles on Business and Human Rights were
developed in 2005 and endorsed by the UN Human Rights Council in 2011. The process was
guided by the Special Rapporteur, John Ruggie, who was appointed by the UN Secretary
General to:
¢ Identify and clarify standards of corporate responsibility and accountability for
businesses and human rights;
e Clarify the implications for businesses of concepts such as “complicity” and “sphere
of influence” of corporations;
o Develop materials and methodologies for undertaking human rights impact
assessments of the activities of transnational corporations and other business
enterprises.

The process leading to the adoption of these principles was consultative and inclusive of
multiple actors involved in activities and human rights organizations.

Non-binding initiatives

A myriad of initiatives populate the soft law field for resources. These can usefully be grouped
into five categories: scientific or advisory initiatives, enabling initiatives, initiatives focused on
business activities, those focusing on the green economy and those comprising international
groupings of sub-national bodies. The most relevant of these initiatives are shown in Figure 5
below and are described in more detail in the text that follows. All initiatives included in this
section are either fully incorporated within the UN structure, or supported by the UN in some
way with the exception of the GGGI, however membership of this initiative is only open to UN
Member States. Unless stated otherwise, content is taken from the initiative websites.

Scientific IPBES
SDSN

Enabling REDD

10YFP SCP

Business ]\[e]e UNGP BHR
UNPRI

Established: 1998-1992 1993-1997 1998-2002 2003-2007 2008-2012
See text below for an explanation of the acronyms

Figure 5: Summary of top-down non-binding international initiatives relating to resources
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Scientific Initiatives

International Resource Panel

Established by UNEP in 2007, with the support of a wide range of governments, the
European Commission and representatives from civil society, the scientific panel is part of an
international partnership on resource management. The panel was officially launched in
November 2007 and is expected to provide the scientific impetus for decoupling economic
growth and resource use from environmental degradation.

The objectives of the International Resource Panel are to:

e provide independent, coherent and authoritative scientific assessments of policy
relevance on the sustainable use of natural resources and their environmental
impacts over the full life cycle;

e contribute to a better understanding of how to decouple economic growth from
environmental degradation.

This work builds on and contributes to other related international initiatives, including the
development of the 10-Year Framework of Programmes on Sustainable Consumption and
Production (10 YFP Marrakech process), the 3R (reduce, reuse and recycle) initiative, the
circular economy approach, Global Environment Outlook and the Millennium Ecosystem
Assessment.

The Panel is supported by a Secretariat, hosted by the Sustainable Consumption and
Production Branch of UNEP's Division of Technology, Industry and Economics, based in
Paris. The scientific discourse on resource efficiency is advanced with the International
Resource Panel taking the lead on providing data on specific resource categories.

Intergovernmental Panel on Climate Change (IPCC)

The IPCC is an intergovernmental scientific body under the auspices of the United Nations
(UN) with 195 countries as members to date. It reviews and assesses the most recent
scientific, technical and socio-economic information produced worldwide relevant to the
understanding of climate change. It was established by the UNEP and the WMO in 1988 and
in the same year, the UN General Assembly endorsed the action by WMO and UNEP in
jointly establishing the IPCC.

Thousands of scientists from all over the world contribute to the work of the IPCC on a
voluntary basis. The Secretariat coordinates all the IPCC work and liaises with Governments.
It continues to be supported by WMO and UNEP and hosted at WMO headquarters in
Geneva.

Intergovernmental Platform on Biodiversity and Ecosystem Services (IPBES)

IPBES was established in April 2012, as an independent intergovernmental body open to all
member countries of the United Nations for assessing the state of the planet's biodiversity, its
ecosystems and the essential services they provide to society. Utilising a group of experts,
IPBES provides a mechanism to synthesize, review, assess and critically evaluate relevant
information and knowledge generated worldwide by governments, academia, scientific
organizations, non-governmental organizations and indigenous communities. In doing so it
aims to strengthen capacity for the effective use of science in decision-making and address
the needs of Multilateral Environmental Agreements that are related to biodiversity and
ecosystem services. It is early days for IPBES and the first work plan and budget have just
been agreed.

UN Sustainable Development Solutions Network (SDSN)

As part of UN Secretary General Ban Ki-moon'’s initiatives to promote sustainable
development the UN Sustainable Development Solutions Network (SDSN) was launched in
2012 to mobilise global scientific and technological knowledge on the challenges of
sustainable development, including the design and implementation of the post-2015 global
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sustainable development agenda (Leadership Council of the Sustainable Development
Solutions Network, 2013).

Enabling initiatives

Reducing Emissions from Deforestation and Degradation (REDD)

The UN-REDD Programme is the United Nations collaborative initiative on Reducing
Emissions from Deforestation and forest Degradation (REDD) in developing countries. The
Programme was launched in 2008 and builds on the convening role and technical expertise of
the FAO, UNDP and UNEP. The UN-REDD Programme supports nationally-led REDD+
processes (which includes the role of conservation, sustainable management of forests and
enhancement of forest carbon stocks) and promotes the informed and meaningful
involvement of all stakeholders, including Indigenous Peoples and other forest-dependent
communities, in national and international REDD+ implementation.

10-Year Framework of Programmes on Sustainable Consumption and Production

In 2012, at the United Nations Conference on Sustainable Development (Rio+20), the Heads
of State reaffirmed that promoting sustainable patterns of consumption and production (SCP)
is one of the three overarching objectives of, and essential requirements for, sustainable
development. They emphasised that fundamental changes in the way societies consume and
produce are indispensable for achieving global sustainable development.

The concept of resource efficiency lies at the heart of UNEP’s SCP programme. Its main
objectives are to:
e increase resource efficiency and reduce pollution over product life cycles and along
supply chains.
e increase investment in efficient, clean and safe industrial production methods through
public policies and private sector action.
e change consumer choice so that it favours more resource-efficient and
environmentally friendly products.

At Rio+20, Heads of State strengthened their commitment to accelerate the shift towards
SCP patterns with the adoption of the 10-Year Framework of Programmes on Sustainable
Consumption and Production Patterns (10YFP) — as stated in paragraph 226 of the Rio+20
Outcome Document “The Future we Want” (UN General Assembly, 2012).

The 10YFP is a concrete and operational outcome of Rio+20. It responds to the 2002
Johannesburg Plan of Implementation (JPOI). It builds on the work of the Marrakech
Process, on regional SCP strategies and initiatives, as well as on the national cleaner
production centres and other SCP best practices engaging a wide range of SCP
stakeholders.

The 10YFP is a global framework of action to enhance international cooperation to accelerate
the shift towards SCP in both developed and developing countries. The framework supports
capacity building, and provides technical and financial assistance to developing countries for
this shift. The 10YFP develops, replicates and scales up SCP and resource efficiency
initiatives, at national and regional levels, decoupling environmental degradation and
resource use from economic growth, and thus enhance the net contribution of economic
activities to poverty eradication and social development. The framework will encourage
innovation and cooperation among all stakeholders.

Business focused initiatives

UN Global Compact

The UN Global Compact is a strategic policy initiative asking businesses to commit to aligning
their operations and strategies with ten universally accepted principles in the areas of human
rights, labour, environment and anti-corruption. Proponents see the Compact as the best
forum to gather all interested parties in a positive dialogue and achieve consensus on the
ways forward and one of the few initiatives able to gain consensus on the role of business in
society (King, 2001; Williams 2004).
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The Global Compact initiative has grown rapidly since its inception in 2000, now boasting
over 10,000 corporate participants and other stakeholders from over 130 countries, resulting
in its claim as the largest voluntary corporate responsibility initiative in the world. The initiative
seeks to mainstream the Global Compact’s Ten Principles in business strategy and
operations around the world and catalyse business action in support of UN goals and issues,
with emphasis on collaboration and collective action.

The Ten Principles are:

e Principle 1: Businesses should support and respect the protection of internationally
proclaimed human rights; and

e Principle 2: make sure that they are not complicit in human rights abuses.

e Principle 3: Businesses should uphold the freedom of association and the effective
recognition of the right to collective bargaining;

¢ Principle 4: the elimination of all forms of forced and compulsory labour;

e Principle 5: the effective abolition of child labour; and

e Principle 6: the elimination of discrimination in respect of employment and
occupation.

e Principle 7: Businesses should support a precautionary approach to environmental
challenges;

e Principle 8: undertake initiatives to promote greater environmental responsibility; and

e Principle 9: encourage the development and diffusion of environmentally friendly
technologies.

e Principle 10: Businesses should work against corruption in all its forms, including
extortion and bribery.

UN Principles for Responsible Investment
The United Nations-supported Principles for Responsible Investment (PRI) Initiative is an
international network of investors launched in 2006, working to put the following six Principles
for Responsible Investment into practice:
e Principle 1: We will incorporate ESG issues into investment analysis and decision-
making processes.
e Principle 2: We will be active owners and incorporate ESG issues into our ownership
policies and practices.
e Principle 3: We will seek appropriate disclosure on ESG issues by the entities in
which we invest.
e Principle 4: We will promote acceptance and implementation of the Principles within
the investment industry.
e Principle 5: We will work together to enhance our effectiveness in implementing the
Principles.
e Principle 6: We will each report on our activities and progress towards implementing
the Principles.

Its goal is to understand the implications of sustainability for investors and support signatories
to incorporate these issues into their investment decision-making and ownership practices. In
implementing the Principles, signatories contribute to the development of a more sustainable
global financial system. The Principles are voluntary and aspirational. They offer a menu of
possible actions for incorporating ESG issues into investment practices across asset classes.
They are designed to be compatible with the investment styles of large, diversified,
institutional investors that operate within a traditional fiduciary framework.

Green Economy Initiatives

UNEP Green Economy Initiative

The UNEP-led Green Economy Initiative, launched in late 2008, consists of several
components whose collective overall objective is to provide the analysis and policy support
for investing in green sectors and in greening environmental unfriendly sectors.

Within UNEP, the Green Economy Initiative includes three sets of activities:
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1. Promoting the Green Economy Report and related research materials, which analyse
the macroeconomic, sustainability, and poverty reduction implications of green
investment in a range of sectors from renewable energy to sustainable agriculture
and providing guidance on policies that can catalyse increased investment in these
sectors.

2. Providing advisory services on ways to move towards a green economy in specific
countries.

3. Engaging a wide range of research, non-governmental organizations, business and
UN partners in implementing the Green Economy Initiative.

Global Green Growth Initiative (GGGI)

GGGl is an international organization established by several forward-thinking governments to
maximize the opportunity for “bottom-up” (i.e., country- and business-led) progress on climate
change and other environmental challenges within core economic policy and business
strategies. It was initially launched in 2010 building on the experience of the Republic of
Korea and became an international organization in 2012. The Institute is designed to be an
open, global platform to support experimentation and collective learning by developing
countries seeking to leapfrog the resource-intensive and environmentally unsustainable
model of industrial development pioneered by advanced economies. Its activities are
organised under three areas: green growth planning and implementation, research and
public-private cooperation.

In collaboration with the World Bank, OECD and UNEP the GGGI has developed the Green
Growth Knowledge Platform (GGKP), a global network of researchers and development
experts that identifies and addresses major knowledge gaps in green growth theory and
practice, to help countries design and implement green growth policy.

International groupings of sub national bodies

Resource Efficient Cities

The Global Initiative for Resource Efficient Cities (GI-REC) was launched at the Rio+20
Summit in 2012 to capitalise on the potential for cities to lead actions towards greater
resource efficiency. UNEP recognizes the growing need to address global environmental
concerns from an urban perspective and to integrate the urban dimensions of global
environmental issues. The Initiative brings together all the major institutional players - UNEP,
UN Habitat, World Bank, ICLEI, IIED and various other NGO and industry players. The
purpose is to take forward the 'new agenda' on resources flows through cities - a core
outcome of the Report on Cities of the International Resource Panel (see UNEP, 2013).

UNEP’s efforts are supposed to enhance the quality of life in urban areas, in particular in
rapidly growing cities in developing countries, by minimising resource extraction, energy
consumption, and waste generation and through safeguarding ecosystem services.

In order to respond to the needs of an increasingly urbanizing world, UNEP supports cities in
emphasizing interventions that have both local and global benefits. Areas of focus include:
Urban Environmental Planning

Resource Efficiency & the Green Economy

Cities and Climate Change

Sustainable Buildings

Sustainable Transport and Air Pollution

Solid Waste Management

Water and Sanitation

Biodiversity and Ecosystems

Risk Reduction & Disaster Preparedness

Sustainable Lifestyles

In cooperation with partners, UNEP supports cities across the world in addressing
environmental impacts and in integrating environmental concerns into their long-term
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strategic planning. The emphasis is on supporting developing countries to develop and
implement policies, through capacity building, technology and knowledge transfer.

5.4. Bottom-up governance mechanisms relating to resources

Resources have many characteristics that call for a coordinated bottom up approach
(Bleischwitz et al., 2012), with many resources (although not all) occupying defined
geographical limits at the sub-national level.

This section introduces the various “bottom-up” global governance systems currently in place
with relevance to resource use, led by corporations, communities, non-governmental
organisations and individuals. It is impossible to chart all schemes that operate on a
multinational basis, however it aims to characterise the types of initiatives in place with
examples taken from those with the widest global reach and of most relevance to resource
use sustainability.

This section is structured to move from the formal, prescribed governance mechanisms such
as voluntary certification schemes right through to the flexible concepts such as corporate
responsibility. By the fact that they are “bottom-up” all initiatives discussed in this section are
voluntary and therefore they seek to use other leverages, such as consumer demand and
investor pressure to generate the desired outcomes.

5.4.1. Certification Schemes

Through a system of certification of the extraction sites/processes and the chain of custody,
to prominent and recognisable consumer product labelling, these schemes offer traceability
throughout the supply chain from resource extraction to consumer.

They began in the late 1980s, with the first fair trade product and now cover a wide range of
sectors and issues. Driven by NGOs, although often in collaboration with industry and
community representatives these initiatives are voluntary and rely on stimulating preferential
consumer choices to drive better environmental and social performance. This reliance on
generating a consumer demand differs from the certification schemes that form part of trade
agreements or government compliance as discussed in the previous section.

Although the fair trade initiative is focused on social justice issues — ensuring a fair price for
farmers disadvantaged by existing trade systems — its successors, such as the Forest
Stewardship Council, Marine Stewardship Council and Roundtable for Responsible Palm QOil,
include an environmental aspect (in full or in part). Until recently all certification schemes have
have been based around agricultural or other biosphere resources. However work is under way
way to extend the certification process to mining, with the introduction in 2013 of fairtrade gold
gold and the ongoing development of the Initiative for Responsible Mining Assurance. Further
Further details of some of the voluntary certification schemes are provided in

Box 4.

The other initiative that belongs in this section but does not follow the typical certification model
model exactly is the Global Reporting Initiative (GRI), which applies not to a product or
production process, but instead to reporting of a company’s corporate and social responsibility
responsibility activities across all aspects of their business (see

Box 4 for further details and Section 5.4.4 for a discussion on corporate social responsibility
more broadly).

Box 4: Voluntary certification schemes

Fair trade certification: The first Fairtrade certification was of coffee from Mexico and was
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launched in 1988, an initiative of the Dutch development agency Solidaridad. Schemes were
developed worldwide and now for a product to display the FAIRTRADE Mark it must meet
international Fairtrade standards which are set by the international certification body Fairtrade
Labelling Organisations International (FLO). These standards are agreed through a process
of research and consultation with key participants in the Fairtrade scheme, including
producers themselves, traders, NGOs, academic institutions and labelling organisations in
individual countries. The purpose of the scheme is to create opportunities for producers and
workers who have been economically disadvantaged or marginalized by the conventional
trading system. Products traditionally covered by the scheme include coffee and tea, cocoa,
sugar and honey products, flowers, wine, cotton, and fresh fruit and juices. A new initiative by
the Fairtrade Foundation (the UK fairtrade organisation) is Fairtrade gold. It is the world's first
independent ethical certification system for gold, exclusively from artisanal and small-scale
miners that meet standards on safety, worker rights and the environment. The Standard was
developed by Fairtrade International and The Alliance for Responsible Mining, as a pilot
project in 2011, with Fairtrade International launching an independent Standard and
FAIRTRADE Mark for precious metals in 2013.

Forestry Stewardship Council (FSC) certification scheme: The concept for the FSC
certification scheme was established in 1990 by a group of timber users, traders and NGOs
who identified the need for a system that could credibly identify well managed forests to
support sustainable procurement decisions. The initiative became a legal entity in 1993 and,
as of August 2013, now has a certified forest area of just under 180 million hectares. It
provides an unbroken chain between the forest management certification and chain of
custody certification allowing for a wide range of paper and forest products to carry the FSC
logo.

Global Reporting Initiative: The organization was founded in 1997 and the first
Sustainability Reporting Framework was released in 2000. Now on its fourth iteration the
Reporting Framework is intended to standardise approaches to corporate social responsibility
across all three pillars of sustainability, offering both cross-sector and sector specific
guidance and different application levels to allow companies to build their competence in
reporting.

Initiative for Responsible Mining Assurance: Established in 2006 by a consortium of
mining companies, downstream users of mining products such as jewellery retailers,
environmental and human rights focused NGOs and affected and indigenous communities,
IRMA is establishing best practice standards that improve the environmental and social
performance of mining operations, as well as a system to independently verify compliance
with those standards. Work is still underway, however they hope to begin certifying mining
sites in 2015.

International Cyanide Management Code For the Manufacture, Transport, and Use of
Cyanide In the Production of Gold: Developed by a multi-stakeholder Steering Committee
under the guidance of the United Nations Environmental Program (UNEP) and the then-
International Council on Metals and the Environment (ICME), the Code is an industry
voluntary program for gold mining companies. It focuses exclusively on the safe management
of cyanide and cyanidation mill tailings and leach solutions. Companies that adopt the Code
must have their mining operations that use cyanide to recover gold audited by an
independent third party to determine the status of Code implementation.

Marine Stewardship Council (MSC) certification scheme: Established in 1997 by the
World Wide Fund for Nature and Unilever, and becoming a fully independent NGO in 1999,
the MSC certification scheme has developed standards for sustainable fishing and seafood
traceability through its suite of certified fisheries, chain of custody certificates and ecolabels
for products. In its Global Impacts Report in 2013 it reports growing take up of all three types
of certification (up by 390%, 180% and 710% for fisheries, chain of custody and ecolabeling
respectively), with a coverage of 188 certified fisheries representing around 7% of global wild
capture. Whilst chain of custody certificates are held in 57 countries and ecolabelled products
in 106 countries, the number of certified fisheries in developing countries is low (at 8% of all
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certified fisheries) (Marine Stewardship Council, 2013).

Roundtable on Sustainable Palm Qil (RSPO): Established in 2004 by an NGO-business
consortium comprising the World Wildlife Fund (WWF), Unilever, Migros, AarhusKarlshamn
(AAK) and the Malaysian Palm Oil Association (MPOA). It allows for growers to become
certified and for retailers to include a trademark on products that contain RSPO certified palm
oil. Currently 14% of palm oil globally is certified by RSPO, with companies such as Unilever,
Carrefour, Walmart, Nestle, Johnson & Johnson, P&G and Ferrero, as well as the
governments of the United Kingdom, Germany, France, Belgium and the Netherlands,
making commitments to use 100% certified sustainable palm oil. Other countries — Italy,
Switzerland, USA, Australia, China and India - are said to be showing positive momentum
towards a sustainable palm oil commitment.

The principle behind the certification schemes has been adopted by the EU in their eco-
labelling Directive, which aims to promote products which have a reduced environmental
impact compared with other products in the same product group and provide consumers with
accurate and scientifically based information and guidance on products.

5.4.2. Transparency Requirements

Two distinct types of transparency initiatives are emerging from bottom-up governance —
those focused on corporate reporting of activities and emissions and those focused on
financial transactions, each of which are discussed below.

Corporate reporting of activities and emissions

Formal requests for transparency regarding resource use were driven from the evolution of
corporate sustainability reporting which began in the late 1980s. More than twenty years on,
reporting on environmental and sustainability issues (often called Corporate and Social
Responsibility (CSR) reports), although still voluntary has become an important part of the
annual reporting landscape for many companies, particularly those listed on the various stock
exchanges around the world. However the first explicit request for data on a global scale
came in 2003, when the first climate change disclosure request covering key areas of
governance, strategy and emissions accounting was sent to the world’s largest publically
listed corporations globally by London based NGO CDP. The request was sent on behalf of
institutional investors on the basis of the potential risk to their investments that company
management of climate change risks and opportunities could pose. With 35 signatories in
2003, the initiative has grown year on year with 722 institutional investors with $87 trillion in
assets endorsing it in 2013, and also has expanded to cover water (since 2010) and forests
(since 2013) as well.

The key leverage of the CDP request is its endorsement by investors, who have the ultimate
power to bring about shareholder resolutions or even divest from companies who do not act
in accordance with their expectations. The data from CDP and other similar transparency
initiatives has led to a number of ratings and data analysis tools that can support decision
making by investors on sustainability matters for both mainstream and socially responsible
investment (SRI) funds.

An aspect specific to mineral extraction which has attracted additional disclosure
requirements is the trade of conflict diamonds. These initiatives have been led by
governmental level coalitions and are discussed in Section 5.3.1.

Transparency of financial transactions

Another technically NGO-led initiative, although much more government focused in its
implementation, is the Extractive Industries Transparency Initiative (EITI). Announced by
Tony Blair at the World Summit for Sustainable Development in 2002, and incorporated into
Norwegian law as an NGO, the EITI Association works with governments to establish
nationally appropriate legislation to comply with the EITI standard for corporations and
governments to disclose payments and receipts respectively for extractive activities (oil, gas
and mineral extraction) in the host country. The initiative became fully operational when

PU Page 41 Version 1.0



POL FREE Deliverable D2.5

Policy Options for a Resource-Efficient Economy

Azerbaijan became the first EITI compliant country in 2006. Although not the subject of any
trade agreements, and therefore still technically voluntary, through the government
implementation of the initiative the driver for disclosure is legislation-based (albeit at the
national rather than international level). However, more akin to other “bottom-up” initiatives,
the real leverage comes from that information being in the public domain and used by
individuals, community groups and NGOs to hold the governments to account in their use of
that extraction-based revenue.

Government initiatives building on the EITI have been discussed under Section 5.3.1.

5.4.3. Corporate Accountability

Whilst many bottom-up mechanisms described in this report are based on leveraging
stakeholder demands for corporations to be more accountable for their impacts, this section
specifically looks at the more informal ways in which corporate behaviour can be driven
outside of formal legislation, schemes or processes.

Activities that fall under this section include the increasing activities of more traditional
environmental NGOs who have launched issue-specific campaigns, utilising the potential for
reputational risk as leverage. A particularly prominent organization that utilises this approach
is Greenpeace, whose 2008 report “Burning up Borneo” highlighted the deforestation
activities of Unilever’s palm oil suppliers, their 2009 “Slaughtering the Amazon” reported on
deforestation associated with leather use and their 2011 “Dirty Laundry” reports looked at
toxic chemicals associated with clothing manufacturing overseas (Greenpeace, 2008, 2009,
2011).

5.4.4. Corporate Social Responsibility

In contrast to corporate accountability, which is externally driven, corporate social
responsibility describes voluntary corporate activities to become more sustainable in their
operations and their supply chain and to encourage their customers to do so too. This is a
form of governance led by companies who see their sustainability credentials as a key
component of their business. This is included last as it is the most informal of all the
mechanisms — individual companies choose their agendas and drive behaviour in ways that
they feel gives them a competitive advantage either in a direct monetary sense or more
indirectly through enhanced reputation. As multinational companies with extensive global
supply chains and significant purchasing power their corporate positions can create clear
shifts in behaviours across the globe.

In addition to individual actions and commitments in CSR some initiatives have developed to
drive forward an industry approach. The International Council on Metals and Mining (ICMM) is
one such example. It was founded in 2001 to improve sustainable development performance
in the mining and metals industry in response to a multi-stakeholder research initiative that
examined the role of mining in a sustainable future called the Mining, Minerals and
Sustainable Development (MMSD) project. Today, it brings together 21 mining and metals
companies as well as 33 national and regional mining associations and global commodity
associations to address core sustainable development challenges. At a cross-sectoral level
the World Business Council for Sustainable Development, established in 1995 in a merger of
the Business Council for Sustainable Development and the World Industry Council for the
Environment. It is a CEO led initiative that deals exclusively with issues of business and
sustainable development. In 2010 it published its “Vision 2050: the new agenda for business”
report that was produced from a consensus process and sets out a pathway to a world in
which nine billion people can live well, and within the planet’s resources, by mid-century
(World Business Council for Sustainable Development, 2010). The World Economic Forum
(WEF) also engages businesses and runs work programmes under a range of headings, with
most relevance for resources being agriculture and food security, energy, environment,
geopolitics and sustainability. It also set up the Responsible Mineral Development Initiative.

5.4.5. Allocation of capital
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In the bottom-up context, allocation of capital refers to the actions of institutional investors.
Recent years have seen a growth in Socially Responsible investment, or SRI funds, that take
into account what a company does and how it does it when making investment decisions. As
shareholders in public listed companies, investors have the ability to instigate shareholder
resolutions and ultimate power to divest.

Sustainability information of corporations was put into investment tools from 1999 with the
launch of the Dow Jones Sustainability World Index, the first global sustainability benchmark
tracking the stock performance of the world's leading companies in terms of economic,
environmental and social criteria. This was shortly followed in 2001 by the FTSE4Good Index,
which serves as to track, benchmark and identify good performing companies as well as
provide a basis for creating index-tracking investments, financial instruments or fund products
focusing on responsible investment. In 2003, the Carbon Disclosure Project sent its first
information request to companies on behalf of investors.

In addition to the top-down initiatives targeting investors, the most prominent of which being
the UN Principles for Responsible Investment, there are number of initiatives driven from
investors themselves. The IIGCC is an example of such an initiative, providing investors with
a collaborative platform to encourage public policies, investment practices, and corporate
behaviour that address long-term risks and opportunities associated with climate change.
IIGCC pursues its mission through two strategic objectives: (1) Changing market signals by
encouraging the adoption of strong and credible public policy solutions that ensure an orderly
and efficient move to a low carbon economy, as well as measures for adaptation and (2)
Informing investment practices to preserve and enhance long-term investment values.

5.4.6. Other bottom-up initiatives

The Natural Resource Charter

The Natural Resource Charter is a global initiative designed to help governments and
societies effectively harness the opportunities created by natural resources. The drafters of
the Charter are an independent group of experts in economically sustainable resource
extraction. It is based on 12 precepts, reproduced below:

e The development of a country’s natural resources should be designed to secure the
greatest social and economic benefit for its people. This requires a comprehensive
approach in which every stage of the decision chain is understood and addressed.

e Successful natural resource management requires government accountability to an
informed public.

e Fiscal policies and contractual terms should ensure that the country gets full benefit
from the resource, subject to attracting the investment necessary to realize that
benefit. The long-term nature of resource extraction requires policies and contracts
that are robust to changing and uncertain circumstances.

e Competition in the award of contracts and development rights can be an effective
mechanism to secure value and integrity.

e Resource projects can have significant positive or negative local economic,
environmental and social effects which should be identified, explored, accounted,
mitigated or compensated for at all stages of the project cycle. The decision to extract
should be considered carefully.

¢ Nationally owned resource companies should operate transparently with the objective
of being commercially viable in a competitive environment.

e Resource revenues should be used primarily to promote sustained, inclusive
economic development through enabling and maintaining high levels of investment in
the country.

o Effective utilization of resource revenues requires that domestic expenditure and
investment be built up gradually and be smoothed to take account of revenue
volatility.

e Government should use resource wealth as an opportunity to increase the efficiency
and equity of public spending and enable the private sector to respond to structural
changes in the economy.
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e Government should facilitate private sector investments at the national and local
levels for the purposes of diversification, as well as for exploiting the opportunities for
domestic value added.

e The home governments of extractive companies and international capital centres
should require and enforce best practice.

e All extraction companies should follow best practice in contracting, operations and
payments.

The Model Mining Development Agreement Project

At its 2009 Annual Meeting, the Mining Law Committee of the International Bar Association
established a project to prepare a Model Mining Development Agreement (MMDA) that can
be used by mining companies and host governments for mining projects. The project is led by
the Mining Committee, with the support of civil society and university-based groups.

The final product is web-based and publicly accessible. It is not “prescriptive” in the sense of
setting out one standard form, instead it seeks to provide an agenda for negotiations based
on a sustainable development objective that is common to all parties, aiming to contribute to
sustainable development not just of the project itself, but of the local, regional and national
community. Its public nature is intended to allow local communities and civil society groups to
contribute in a sound manner to negotiation processes.

5.5. Governance interactions

As the top-down and bottom-up actors do not work in isolation from each other, as
established in Section 5.2.2, the top-down and bottom-up governance mechanisms also show
a high degree of interaction.

The most obvious interaction is the top-down setting of a regulatory framework within which
the bottom-up elements operate. At the same time, in many cases bottom-up mechanisms
are used for implementation and monitoring of top-down requirements. For example, Agenda
21 is focused on supported bottom-up action on sustainable development and enabling
communities to act.

Bottom-up mechanisms can also provide a key role in establishing the norms and practices
and scientific evidence that are eventually enshrined in top-down national or global
agreements. The Extractive Industries Transparency Initiative (EITI) is a good example of
how voluntary and binding regulations might interlink (Bleischwitz et al., 2012). Along with the
soft law driven Kimberley Process, transparency requirements for mineral extraction have
moved into the mandatory field for EU and US companies. Other examples of soft law
initiatives feeding into binding mechanisms include the evolution of the Basel Convention on
Transboundary Movement of Waste and the Rotterdam Convention on Prior Informed
Consent. In these cases key enabling soft law instruments were UNEP’s London Guidelines
for the Exchange of Information on Chemicals in International Trade (revised 1989) and the
FAQ’s International Code of Conduct on the Distribution and Use of Pesticides (revised
2002), respectively.

Finally, in addition to the more traditional lobbying practices of bottom-up actors on
government representatives, these conferences have developed an active forum for
collaboration. lvanova (2013) notes that at the Rio+20 conference, “progress seem[ed] more
palpable on the side lines...as hundreds of voluntary commitments sprang up and pledges of
over $513 billion poured in”.

In addition to the top-down and bottom-up interactions it should be noted that the international
governance systems are closely bound to those at the national level, demonstrating
interactions within the top-down system. Global responses are critical for enhancing national
capacity and facilitating the uptake of solutions among nations with regional commonalities,
and at the same time policy changes adopted by individual governments can transmit
normative signals, exert peer pressure or encourage learning and replication — providing
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incentives for the collective adoption of international norms, rules, laws or policies (Baste,
Ivanova and Lee, 2012).

TOP DOWN ACTORS TOP DOWN MECHANISMS

—

BOTTOM UP ACTORS BOTTOM UP MECHANISMS

Influence Norms & Implemen-
practices tation
Direct
lobbying Data & Monitoring

information

Figure 6: Summary of governance interactions

5.6. Summary

This chapter describes a complex and interacting governance architecture that is of relevance
to resources. It uses the distinction of top-down and bottom-up governance to assist with the
navigation through the subject matter, although recognises the strong interactions between
the two.

International institutions are described, along with their role in resource management,
including those established at the Bretton Woods conference that followed the end of World
War Two, relevant UN institutions, programmes and specialised agencies, and other
international institutions operating outside the UN system but with a global mandate. As the
part of the UN with a strongest mandate across the full range of resources considered in the
POLFREE project, the UN Environment Programme is described in some detail.

The most pertinent governance mechanisms are also described. Those considered as “top-
down” are led by state actors, often co-ordinated through international institutions. Two
distinct categories of top-down mechanisms can be identified. Hard law mechanisms are
binding treaties, protocols and agreements which for resources can be derived from the fields
of environmental, trade and human rights law as well as resource-specific areas of law (e.g.
relating to global commons resources and similar). Soft law mechanisms are much more
numerous and varied, and are non-binding, albeit still powerful in the establishment of global
norms and procedures. Those described in this work are primarily associated with the UN
(directly or indirectly) and have been grouped under five categories of scientific initiatives
(such as the IPCC and IRP), enabling initiatives (such as the 10 YFP on SCP), business
focussed initiatives (such as the UN Global Compact), green economy initiatives (such as the
UN Green Economy Initiative) and international groupings of sub-national bodies (such as
Resource Efficient Cities).

“Bottom-up” mechanisms originate from a myriad of sources from the not for profit, academic,
business and community sectors. Non-binding but extremely effective at bringing in new
partners to the governance system and at preparing the ground for development of norms
and practices, the bottom-up mechanisms can operate on their own, or as precursors to more
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formal and traditionally top-down mechanisms. Although the institutions are too numerous to
discuss, key mechanisms are described including those relating to certification, transparency,
corporate accountability, corporate social responsibility and allocation of capital.

The resulting picture is one of diversity. Whilst some are concerned about the large degree of
fragmentation, others see an active patchwork of initiatives that have the potential to create
new norms and practices, testing ideas and approaches that can eventually be adopted at
scale. The evidence suggests that this national and international level adoption of bottom-up
derived initiatives is already happening.
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6. Governance for sustainable resource use — building
an analytical framework

This report now turns to the question of analysing the governance of resources. With such a
large subject matter it is important to build a strong analytical framework through which to
address the question. This chapter does this by (1) establishing the issues associated with
resource use that should be addressed by any governance approach; (2) establishing the
pathways by which these resource issues become a global concern and therefore of
relevance for global governance; and (3) establishing the criteria by which the current and
proposed governance institutions and mechanisms should be assessed. The assessment
itself is then completed in Chapters 7 and 8.

6.1. Issues associated with resource use

To begin this chapter and the development of an analytical framework we must consider what
a global governance mechanism for resources should achieve by evaluating the issues
associated with the different resource types identified. Four different issues are identified here
although it should be noted that they are closely interlinked through a resource nexus and
provide feedbacks to each other.

Physical supply and environmental degradation

There are two supply-based issues that apply when considering the sustainable use of
resources. The first is the physical supply of resources and, given a broad definition of
resources, encompasses the issue of environmental degradation. Where resource use
exceeds the rate at which the resource is replenished (for renewable resources) or depletes a
non-renewable resource, supply will be affected. However, the potential supply can also be
affected by environmental damage, such as pollution of watercourses leading to available
water supplies being unfit for consumption.

For the abiotic resources geological supply is not an issue. A number of sources point to the
abundance of metallic minerals, including rare earths, and although declining reserves have
been identified for some fossil fuel resources, abundance in others has been able to
compensate (e.g. Dobbs et al., 2013). Indeed, in the wake of the unconventional oil and gas
revolution, fears of declining fossil fuel supplies and peak oil have been replaced by fears of
abundance leading to overshooting of carbon budgets (Van de Graaf, 2013). The process of
extraction however does have a significant impact on environmental degradation. The
extraction processes are usually large scale and have the potential for impacts on a large
range of embedded resources including freshwater, soils, forests, biodiversity and the
atmosphere either through direct disturbance or pollution.

For the biotic resources physical supply is more of an issue and is likely to be increasingly so
as the impacts of climate change are felt. Furthermore, production processes such as
monoculture are reducing resilience.

Access to supply and price volatility

The second supply-based issue is access to supply. This is independent of the physical
availability of a resource. An example of this is the recent focus on rare earth metals. Despite
abundant geological reserves, China’s imposition of export restrictions and the fact that it is
the only country with currently operational mines for rare earths, led to a supply crisis. Whilst
this issue is more commonly associated with abiotic resources, it is an issue for the biotic
resources too. Competitive uses of limited freshwater resources can limit access for all,
commercial exploitation of forests can reduce access for local communities and land grabbing
can lead to population displacement.

Although grouped here with access to supply, many see price volatility of internationally
traded commodities as a key concern in its own right. Due to the global trade in these
commodities impacts on resource availability are felt throughout the world, through prices —
for example Russia’s major heat wave in 2010 led to a sharp spike in global wheat prices and
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the US droughts of 2012 had a similar effect on global soybean and maize prices (Lee et al.,
2012). Rather than one-off events, Lee et al. (2012) describe a recent trend for increasing
resource prices and sustained high levels of volatility.

Volatility of commodity prices, in particular agricultural commaodities can have severe impacts
on populations, in particular in poorer countries where resilience is lower (Lee et al., 2012). At
an individual level this can be through loss of income (employment) or through a reduced
access to food (Hailu et al., 2011). At the national level, revenue instability obstructs long
term planning and reduces national income and can accelerate debt accumulation (Hailu et
al., 2011). There is evidence that price volatility can lead to a breakdown in the social contract
between governments and their citizens, which can spark conflict (Hailu et al., 2011).
Individual commaodity price shocks can also drive socio-economic concerns and also conflict,
with analysts linking high wheat prices in 2011 with social unrest in North Africa and
subsequently the Middle East (Lee et al., 2012). Others point to the relationship between
price volatility and exchange rates, with historical values of the Brazilian Real correlated with
deforestation associated with soy production (Walker, pers comm). At an international level,
commodity price increases and volatility can spur resource nationalism, erosion of trust and
undermine multilateralism (Lee et al., 2012), and in private financing, can constitute obstacles
for markets to make accessible the long-term capital required (Huntington & Jojarth, 2010
cited in Karlsson-Vinkhuyzen et al., 2012).

Socio-economic impacts

The socio-economic impacts of natural resource use are complex. Exports can provide
opportunities to drive growth and human development, yet at the same time can result in slow
growth, poverty and conflict (Hailu et al., 2011). The issue of capturing resource rents is a
significant one particularly in developing countries with large resource endowments. As
discussed above, the impacts associated with price volatility also have the potential for
significant negative socio-economic outcomes.

Key direct impacts from natural resource extraction include community displacement, or
inabilities of communities to support themselves. In particular the relationship between
extraction, livelihoods and equity has gained little attention to date, with people fighting for
access to — and affordable prices for — water and food, whose can shortages result from the
overuse of resources and the subsequent environmental impacts (Bleischwitz et al., 2012).

Demand reduction

Demand reduction has the potential to reduce the impacts of all of the issues discussed
above as more efficient use of resources will lower pressures on commodity markets, reduce
environmental impact of extraction and other production methods and lessen the burden on
local communities. This applies to all resource types described above.

However, there is a complication with regard to demand reduction. Many developing
economies rely on primary resource extraction revenues to support internal investment and
socio-economic development. Therefore, consideration of how world development goals
could be advanced with lower levels of primary resource extraction, need to be considered.
To date many developing countries have not profited from resource extraction and are
demanding compensation where a resource is being substituted or displaced (Bleischwitz et
al., 2012). In addition, for developing countries newly discovering resource endowments,
should a demand reduction agenda lead to them being unable to realise the potential
economic benefits of their resources? (Toulmin, pers comm).

6.2. Global pathways for resources

6.2.1. Overview
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When considering the challenges of resource use sustainability that can be governed at the
global scale, resources can be divided into four interconnected groups, all with defined
pathways that turn local resources into global issues.

These resource groupings are:
e Internationally traded commodities
e Embedded resources
e Global utility resources
e Commons resources

The pathways identified are:

e International commodity trade

e Global supply chains and transnational companies

e International concern

e Global commons
It should be noted that these groupings have been generated for the purpose of this report
and do not apply across the POLFREE project. They represent an attempt to amalgamate the
individual issues associated with different resource types and different global pathways in a
way that allows the governance structures to be assessed in a manageable way, despite the
enormity of the subject matter. They have been derived on the basis of their pathways and
although they reflect resource status in international law to some extent they are not
completely analogous. They are also highly interconnected, reflecting the resource nexus —
the global interaction between various resources required to produce fuel and energy feed
stocks, industrial inputs and food (Bleischwitz, 2013).

These pathways and resource groupings are described in detail below and are summarised in
Figure 7.

Traded
commodities
Global trade and prices
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Figure 7: Global pathways

6.2.2. Resource groupings

Internationally traded commodities
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Internationally traded commaodities are the resources that have a direct economic value and
are traded on global markets. They include metallic minerals, fossil fuels, timber and
agricultural products. Commodities have no product differentiation, that is to say that a
commodity produced in one country is equivalent to that produced in another.

Embedded resources

In the context of this report, these are resources that do not have a direct global economic
value but without them it would not be possible to produce the goods that power the
economy. They include freshwater, soils, land and air quality. In most cases they are used
locally and, with the exception of freshwater on some occasions, do not actually end up in the
product itself. Embedded resources are often also, along with other resources, termed
ecosystem services. An alternative use of this term is in a wider context, referring to all
resources embedded in production such as, for example, metal ores where metal is in the
final product; such a wider definition is often referred to as a rucksack or material footprint
approach and seeks to address hidden flows associated with production.

Global utility resources

Embedded resources that have a greater perceived value at the global level due to an indirect
global function, or through extended reach. They have some overlap with the common
concern concept in international law. ‘Common concern’ is used to refer to the legal status of
climate change (UNGA Res 43/53 1988, UNFCCC Preamble) and of the conservation of
biological diversity (CBD, Preamble). This approach clarifies that the global atmosphere is not
considered as common property beyond the sovereignty of states as a whole (compare with
global commons below), but — like the ozone layer — is treated as a global unity insofar as
injury in the form of global warming or climate change may affect the community of states as
a whole (Birnie, Boyle Regdwell, 2009). The impact of this legal qualification is to attribute the
international community as a whole a legitimate interest in resources of global significance, as
well as a common responsibility to protect them. To reflect this, the global utility resources
category established for this work therefore includes the atmosphere, forests (due to their role
in carbon sequestration), and biodiversity. Again, this category could also be considered as
describing ecosystem services.

Commons resources
Combining two categories of international law — that of common property and common
heritage of mankind - the final category is defined here as commons resources.

In areas beyond the national jurisdiction and control of any State, natural resources have the
status of common property. These areas are mainly the high seas (i.e. the sea beyond 200
nautical miles from the coastal baseline) and their sub-adjacent airspace. In these common
spaces, all States enjoy the freedom of legitimate and reasonable use of natural resources,
which means that no State can claim exclusive sovereignty or exclude others from joining in
the exploitation of the resources in this area. From a resource perspective then, this right
includes the freedom to exploit most of the living resources, including fish and mammals,
subject to the limitations imposed by Treaty provisions with respect to overexploitation and
cooperation.

The common heritage of mankind regime applies to resources that may not be exploited for
individual advantage, but must be conserved and used for the benefit of the international
community at large (Bowman, Davies and Redgwell, 2010). For political reasons and owing to
opposition from exploiting states and resource-rich States, this concept has been little
codified in international agreements. This explains why the only two recognised examples of
such category are the non-living resources of the deep seabed beyond national jurisdiction
(so-called ‘the Area’) and of the outer space (which is not considered as part of this work). As
opposed to common property resources, the exploitation and management of these
resources requires the establishment of an international institution to carry on, or at least
supervise, these activities and distribute their benefits. This is because, as opposed to
common property, all States are entitled to a share of the benefits from these resources, even
if they have not participated in the exploration and extraction process.
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Interestingly, the Antarctic Treaty System has been adopted to protect that area and its
ecosystems ‘in the interest of mankind as a whole’. However, the Parties have excluded a
direct assimilation to the legal status of the Moon and the deep seabed. Indeed, while some
have suggested that Antarctica shares many features with a common heritage regime, this
remains legally and politically controversial (Birnie, Boyle, Redgwell, 2009). For the purpose
of this work however, Antarctica is considered under the category of common resources.

6.2.3. Pathways

The presence of global pathways of resource use suggests the need for some form of global
governance.

International trade in commodities

One of the most well recognised global pathways is that of international trade in commodities.
This pathway describes the global trade system for commaodities which have a global price
and their trade is overseen by the World Trade Organisation. Resource trade has more than
tripled between 2000 and 2010, from less than $1.5 trillion to nearly $5 trillion reflecting both
an increase in prices and a growth in volume?®; although dropping in response to the recession
in 2009, it had almost recovered in value by 2010 (Lee et al., 2012). A similar pattern can be
seen when looking at global resource commodity trade volumes (Lee et al., 2012).

Global supply chains and transnational companies

Much resource processing is now done as part of a long and global supply chain, with
multiple production stages where the output of one stage is the input of another, often
crossing international borders between stages, and in many cases characterised by vertical
disintegration by transnational companies (i.e. using third parties to undertake many of the
upstream processing stages) (Meixell & Gargaya, 2005; Costinot, Vogel & Wang, 2013;
Gereffi, Humphrey & Sturgeon, 2005). It is through these global supply chains that
embedded resources enter the global system, where demand for products globally leads to
the use of these embedded resources.

Such global supply chains provide advantages in terms of access to resources and markets
and preferential environmental, economic and labour conditions (Meixell & Gargaya, 2005).
For example, Lee et al. (2012) describe the emergence of Thailand as a processing hub,
which imports refined metals from Japan and South Korea, which in turn imported ores and
concentrates from South America and Australia, and then processes them into products or
components for sale or further processing/assembly elsewhere. This has two main
implications: (1) increasing trade relationships with a higher degree of trade of components
and intermediate goods and; (2) distributed accountability within global supply chains
resulting from vertical disintegration (Gereffi, Humphrey & Sturgeon, 2005).

In some cases it is direct transnational company activities rather than through the supply
chain that creates the pathway. Companies acting in one country but headquartered and
potentially listed in another will create a bridge between the national jurisdictions of those
countries.

Embedded resources and global utility resources are part of this pathway. Internationally
traded commodities are also applicable both directly and indirectly. Transnational company
activity is particularly prevalent in the abiotic primary extraction industries. For example in
Ghana, Mali, Zambia and Mongolia the mining sector is 100% under the control of foreign
companies (Béeurle et al., 2011, cited in Bleischwitz et al., 2012). International commodities
are also the building blocks of many products further down the supply chain. Extraction of
such commaodities invariably uses and degrades embedded resources. For example, water is
required in mining activities for dust suppression, in energy generation in hydro plants and for
cooling in nuclear and traditional power plants (supplying energy to other industries), and in
agricultural production for irrigation.

° The figures are based on the Resources Futures Trade Database, which is based on COMTRADE and
BACI, produced by Chatham House
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International concern

The first two pathways described are characterised by the economic activity associated with
them — international markets and corporate activities. However, some resources are also part
of a pathway termed here “international concern”, whereby there is a global interest in
safeguarding their sustainability. The evidence for the international concern pathway is the
presence of international institution, initiatives and agreements addressing resource issues.
This is most evident for the global utility resources, however can also apply to embedded
resources such as freshwater which has significant transboundary issues, and for those
resources affected by global issues such as climate change or those which form basic needs
for populations.

The Commons

The final pathway, and as with the first, one that is well recognised is that of the commons.
This report takes a broader view of “commons” than in international law and uses this
pathway to describe all cases where national jurisdiction is not clearly identified and where
resource sharing is essential.

6.3. Other considerations

Two issues that are not considered further within this study but warrant further investigation
as important additional layers of issues, pathways and governance, are conflict and climate
change. They are of relevance for both the issues of resource use sustainability and the
pathways through which they become of global importance and can be considered as threat
multipliers as they both heighten the issues associated with resource use and also help to
shift the status of an issue from local to global.

Section 6.1 discussed some of the ways in which resource related issues can lead to conflict,
in particular with regard to price volatility and socio-economic impacts, however it also has the
potential to engage the global community in issues that would otherwise be considered to be
local or regional. Water in particular is an area where the potential for conflict in times of
scarcity has been discussed (e.g. Singh et al., 2009), primarily due to the large areas over
which water systems extend and the high number of competitive uses including agriculture,
industry and households. Shiva (2002) in her book on “Water Wars” describes the greed and
appropriation of other people's share of the planet's precious resources to be at the root of
conflicts, and terrorism. Whilst in many cases water basin management is successfully
operated at the regional level (e.g. the Mekong Commission, the Danube Commission),
concern over possible “water wars” derives from a perception that countries could wage war
to safeguard their access to water resources in circumstances where there is water scarcity,
competitive use and there is a history of conflict over other issues (Alam, 2002). Other
potential resource-related drivers of conflict are land grabbing and population migration due to
lack of water, agricultural land or population displacement.

Evidence of resource related escalations include a naval arms race in the Indo-Pacific region
to secure access to offshore fishing and resources, investments in coastguards and air
systems in anticipation of conflict over Arctic resources and dam projects in China, Ethiopia
and Sudan causing concern for downstream countries (Bleishchwitz et al., 2012). UNDP also
note that countries with resource based economies (in fossil fuels and metallic minerals) face
a higher risk of violent conflicts due to increases in unemployment, inequalities and
inadequate provision of social services. In such cases conflict provides a positive feedback by
increasing dependence of resource extraction through the weakening of markets,
displacement of alternative industries and lowering attractiveness for investment (Hailu,
2011). NATO also recognises security of resource supply as a key issue. Bleischwitz et al.
(2012) cite the following extract from NATQO’s Strategic Concept for the Defence and Security
of the Members of the North Atlantic Treaty Organisation document published in 2010: “Key
environmental and resource constraints, including health risks, climate change, water scarcity
and increasing energy needs will further shape the future security environment in areas of
concern to NATO and have the potential to significantly affect NATO planning and
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operations”. Therefore, conflict has the potential to marry together resource issues with
security and human rights concerns.

The second additional consideration is climate change, which is expected to exacerbate the
pressures of poverty on natural resource management and generate a range of complex
social, economic and political risks (Deere-Birkbeck, 2009). All natural systems are expected
to be affected by climate change, with an uneven global distribution. The fifth report of the
IPCC describes continuing surface and sea temperature rises, with increasing ocean
acidification and impacts on ocean circulation expected, reductions in arctic sea ice, glacier
volume and northern hemisphere spring snow cover, and increasing contrasts in precipitation
between wet and dry regions and seasons (IPCC, 2013). As such, it can be expected that
natural resource quality and quantity could be reduced.

Furthermore, recent research, drawing together findings from 60 quantitative studies into
conflict and climate change from the fields of archaeology, criminology, economics,
geography, history, political science, and psychology, finds strong causal evidence linking
climatic events to human conflict across a range of spatial and temporal scales and across all
major regions of the world (Hsiang, Burke & Miguel, 2013), thereby demonstrating the
potential for a positive feedback on the first threat multiplier, albeit one that is likely to require
a complex range of factors to align.

Thus, unsustainable resource use at the national and regional level may become a concern

globally in the context of increasing climate change impacts.

6.4. Criteria for assessment of institutions and mechanisms for
international resource governance

As part of the assessment that follows, two different components are assessed: legitimacy
and feasibility. Legitimacy addresses both the inputs to the governance system, including
their appropriateness and inclusiveness, how effective the existing and proposed institutions
and mechanisms are, building on common approaches in governance analysis. Feasibility
reflects how likely the governance systems will achieve their full effectiveness in 2050.

Note that the analysis focuses only on the global aspects of the governance mechanisms.
There will be many other initiatives that are appropriate to be driven at the national level
which can support the stated objectives but are not considered here. In this respect, the
analysis that follows is not exhaustive, instead it aims to focus on key global interventions that
can support the sustainable use of resources.

Inevitably, due to the interconnectedness of environmental, social and economic systems
there will be some overlap between the different objectives and the potential for competing
measures. The final chapter of the report therefore brings together the key findings and offers
core recommendations for focus in global governance negotiations both in the short term and
longer term.

6.4.1. Legitimacy

Studies of governance often use the concept of legitimacy to assess governance systems. It
is appropriate to this context as it is sufficiently broad to accommodate the breadth of
discipline areas, sectors, actors that are considered in this study, to allow for institutions and
mechanisms to be assessed using a common framework, and to incorporate both existing
and proposed governance approaches. It is acknowledged that when the scope is narrower
than that attempted here, more targeted assessment criteria can be utilised (e.g. see the
network analysis approach used in Langrock & Bleischwitz, 2007, which allows for more
detailed questions, e.g. of actor networks, targets, strategies, costs and side effects, etc., to
be addressed). Indeed, as the POLFREE project develops into one that reviews policy mixes,
this broad assessment approach will be replaced within an analytical framework that is more
targeted at measurable and predictable outcomes.
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Karlsson-Vinkhuyzen and Vihma used a series of studies in the field to develop an analytical
framework of normative legitimacy, summarised in Karlsson-Vinkhuyzen & McGee (2013) and
reproduced below. A similar approach has also been employed in the Global Environmental
Governance Project, with work by Backstrand et al. (2012) utilising a similar distinction of
input and output legitimacy (citing Dingwall, 2007), instead dividing input legitimacy into three
parts: (a) participation and inclusion, (b) democratic control and accountability and (c)
deliberative quality. Both approaches are relevant for this work, however the approach of
Karlsson-Vinkhuyzen and McGee has been selected as it provides a useful breakdown of
component parts. The relevance of each type of legitimacy for this study is discussed in the
text that follows.

Component of legitimacy Sub-components

Source-based legitimacy (input legitimacy) Expertise
Tradition
Discourse

Process-based legitimacy (input legitimacy) Governmental participation

Non-governmental participation

Accountability

Transparency
Outcome-based legitimacy (output Effectiveness
legitimacy)

Equity

Input legitimacy

Source-based

Three sub-components of source-based legitimacy are discussed above. In the context of the
discussion on sustainable resource use governance, expertise refers to the way in which
science and knowledge is incorporated. Tradition reflects a history of addressing related
problems (Karlsson-Vinkhuyzen and McGee, 2013) and therefore is an important
characteristic to consider when comparing existing, new and adapted regimes. Discourse
reflects the extent to which the discourses propagated reflect the dominant discourses of
society (Karlsson-Vinkhuyzen and McGee, 2013).

Process-based

As established in the earlier chapters of this report, governance extends beyond governments
to embrace a wide variety of actors. The importance of this inclusive approach is captured in
the four sub-components of process legitimacy listed above.

Output legitimacy

In the context of this report the primary consideration for effectiveness is that of addressing
the issues for resource use sustainability (as defined in Section 6.1) that are relevant for any
given pathway. If an institution or mechanism does not do this, it cannot be successful. This is
an important consideration as many of the institutions and mechanism that have a role in
resource use are not explicitly created for that purpose, and there is no current overarching
resource regime. A clear and focused mandate is a key element to a successful governance
system (Ivanova, 2012).

Andersson and Ostrom (2008) note that no perfect governance arrangement exists; all are
imperfect responses to the challenge of collective action problems and as these imperfections
can exist at any level of governance. Indeed, multiple pathways can lead to success and
regime complexes can offer a way forward where a single governance system cannot
address all issues (Young, 2011). However there is a body of research on the effectiveness of
governance, in particular from the environmental governance perspective, which allows us to
draw some important lessons for a global governance structure addressing resource use
sustainability and therefore assisting with our understanding of effectiveness. Whilst the
assessment provided will be based on the alignment of the institution’s/mechanism’s mandate
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with issues of resource governance, some discussion of how it aligns with the key aspects
below will be provided.

Firstly a governance system for resources needs to facilitate flexibility within a common
framework. The top-down approach fulfils the need for a global response. However the one
size fits all approach can lack the subtleties required for the individual national situations,
overlooking traditions of governance, scientific research and levels of social capital (Dufy,
2013; Falaleeva & Rauschmayer, 2013). Oberthir & Pozarowska (2013) point to fears
among the old G-77 alliance of a one-size-fits-all agenda for the green economy concept
preventing its uptake as a driver of “the future we want” document arising from the Rio+20
negotiations.

Secondly, without proper implementation any global governance approach will fail. It is
important to pay attention to the supporting components of top-down treaties which may not
be binding on the parties directly but implementing these provisions enhances and enables
parties to achieve the goals of the treaty. These include financing, national programmes,
technology transfer, capacity building and even institutional parts of the treaty such as the
treaty secretariat (Chambers, 2008). Even though processes may be fully global, there exist
large differences in the capacity of countries with regard to assets, skills and capabilities and
to consult and engage with relevant stakeholders (Deere-Birkbeck, 2009). In addition it is
important to consider the relative weight and capacity of resource related departments within
governments; Walker (pers com) points to forest initiatives being limited by the relative
standing of ministries responsible for forests. A key component of implementation is financing
(Chambers 2008; lvanova, 2012; Walker, pers comm). Chambers (2008) notes that “though
not a legal requirement of treaty effectiveness, financing is nevertheless a crucial lesson that
has been learned from treaty making in the past’. Where this financing is expected to come
from the private sector, policy certainty needs to be in place to support appropriate financial
flows. For example a joint statement on climate change issued in 2011 by 5 investor
coalitions and signed by 285 investment firms stated that private sector investment will only
flow at the scale and pace necessary if it is supported by clear, credible and long-term
domestic and international policy frameworks that shift the balance in favour of low-carbon
investment opportunities (IIGCC, 2011).

The final observation, largely made in reference to environmental issues but potentially more
relevant for resources, is the need for a multidisciplinary approach. Authors point to the
reality of environmental governance as a very fragmented picture, with treaties primarily issue
focused and not addressing overlaps between resources and impacts (Carlane, 2008). Whilst
this has allowed environmental governance to develop in a manageable way it does not
reflect the complexity of the issues faced, both with regard to overlap within the environmental
field but also outside it; such issues are exacerbated by treaty proliferation which is evident in
international environmental law (Carlane, 2008). Indeed, Deere-Birkbeck (2009) notes that
“‘governments have generally been more successful at devising and adopting new
international treaties and agreements than they have been at adapting existing regimes and
fulfilling commitments to implement long term solutions”. The issue of overlapping policy
areas is particularly pertinent. The fisheries sector provides a useful example here where
challenges of declining global fish stocks are well known but the policy framework includes
laws for fisheries, biodiversity, ports, coastal waters, coastal land management, international
waters and shipping (Deere-Birkbeck, 2009).

Where overlaps exist outside of the environmental field the lack of institutional capacity in
environmental matters often means that environmental issues are subsumed into the other
areas of law and subsequently undervalued. An example of this is in the development of trade
agreements (Carlane, 2008) where bridging the gap between policy makers involved in global
economic and environmental governance has presented challenges (Deere-Birkbeck, 2009).
The issue of climate change in particular highlights the overlap between different
environmental disciplines, sector specific issues and cross cutting themes such as science,
innovation, development assistance, post conflict tensions and gender policy (Carlane, 2008;
Deere-Birkbeck, 2009). Whilst this has the potential to generate difficulties based on the
current approach to environmental treaties, it also offers opportunities to develop a greater
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interdisciplinary understanding (Carlane, 2008). The need to deal with the issue of overlap is
recognised in the UN General Assembly Resolution arising from Rio+20 which states that
“We underscore the need to strengthen United Nations system-wide coherence and
coordination...by, inter alia, enhancing coherence in reporting and reinforcing cooperative
efforts under existing inter-agency mechanism and strategies to advance the integration of
the three dimensions of sustainable development within the United Nations system...and also
with the international financial institutions and other relevant organizations such as the World
Trade Organization, within their respective mandates” (UN General Assembly, 2012).

The second sub-component of equity is a key component of the resource issues established
and therefore this is not addressed as a separate item.

6.4.2. Feasibility

Alongside legitimacy, it is important to consider how likely institutions and mechanisms are to
be instigated, i.e. their feasibility.

This very much depends on the attitudes to governance as a whole. The “vital importance” of
a strong and effective multilateral system to address sustainable development (and within
that, sustainable resource production and consumption), is stated within the UN General
Assembly outcome document from Rio+20 (UN General Assembly, 2012). However, other
authors point to the overriding self-interest of States over common concerns, and priorities for
short-term economic gains, undermining multilateralism in pursuit of sustainability goals
(Beyerlin & Marauhn, 2011). Others point to trends away from cooperation and multilateralism
(Bleischwitz et al., 2012).

With regard to the POLFREE project the appropriate context for considering feasibility is not

the current governance framework, or attitude, but that in 2050. This is impossible to

determine and therefore the approach taken is one of postulating a range of possible futures

zg?inslg which to consider the feasibility of the governance mechanisms discussed, presented
elow™.

In addition to a potential change in attitudes to governance in 2050 many of the other key
influencing factors on resource use sustainability are likely to change. Looking just at the next
fifteen year period the Leadership Council of the Sustainable Development Solutions Network
(2013) note five shifts that are likely to happen: “the feasibility of ending extreme poverty in all
its forms, (ii) a drastically higher human impact on the physical Earth, (iii) rapid technological
change, (iv) increasing inequality, and (v) a growing diffusion and complexity of governance”.

Potential future attitudes to governance in 2050

Three potential futures can be envisaged and are discussed in more detail below and
summarised in Figure 8:

e A multilateral world

e A coalition driven world

o A world of unilateral action and bilateral agreements

A multilateral world

Here the one country one vote, fully multilateral approach is a successful one with all
countries recognising the importance of coordinated action. This approach has characterised
the later part of the 20" century with a proliferation of multilateral environmental agreements.
Less commitment to these approach is evident at present, however it is noted that much
collaborative action has occurred in response to clear and visible problems (King et al., 2007)
and when the issues at hand are of high priority for governments (lvanova 2012). New
regimes have tended to come into being as a result of “transformational” events; examples

1% Note that potential pathways for development to 2050 in Europe will be considered in more detail
in subsequent workstreams of the POLFREE project.
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include the UN and Bretton Woods institutions arising at the end of the Second World War,
the IEA created in reaction to the 1970s oil crisis and the Energy Charter Treaty being an
indirect product of the breakup of the Soviet Union (Van de Graaf, 2013). As climate change
impacts become more evident, it may create such an incentive to pursue a multilateral
approach.

Although the multilateral approach is seen as the outgoing paradigm, a strong multilateral
approach in 2050 does not necessarily mean that the same institutions prevail. The
Leadership Council of the Sustainable Development Solutions Network (2013) note that:
“Global problems require global institutions that are representative of the world they seek to
govern. The voting rights and shares in many international institutions reflect the world as it
was after the Second World War and not as it is today”.

A coalition driven world

Here collaboration is occurring but it is in smaller coalitions rather than full multilateral
processes. Progress is fragmented but is progress nonetheless, focusing potentially on key
issues and maybe key regions. In this future it is important to also consider what Europe’s
role would be in such a fragmented governance system. Again, one can envision some
alternatives:

The first variant sees Europe in the lead — a strong Europe could be a driving force for the
coalition-based leadership.

The second variant sees Europe on the side lines — developing and emerging economies are
the key drivers of the coalitions, turning their backs on the traditional governance leaders of
the post World War Il era and creating new partnerships that reflect new powerhouses of
consumption and production. Here, Europe’s influence is limited or even, rejected. For
example, Beyerlin & Marauhn (2011) point to co-operation in environmental and
developmental matters suffering from a North-South divide and a failure of international
environmental law to address developing country concerns to date. In addition, whilst
northern industrialised countries have monopolised international trade for many years the
rapid growth in the South has changed the picture since 2000 with Southern countries holding
increasing weight in world commerce and increasing prominence of South-South trade
(Hochstetler, 2013). Brazil’s relationship with China and its South American neighbours
demonstrates this, with dynamic, diversified and dominant Southern economies slotting into
the economic roles the North historically played, importing natural resources from less
developed countries and sending them manufactured products in return (Hochstetler, 2013).
The idea of developed and developing countries is also changing with the climate
negotiations. Groupings such as the BASIC countries (Brazil, China, India and South Africa),
IBSA (India, Brazil and South Africa) and the BRICS (Brazil, Russia, India, China and South
Africa) are reshaping the character of international relations (Hochstetler, 2013; Swilling pers
comm).

The fragmented, coalition based approach is characteristic of today’s governance
preferences. Even within multilateral processes, coalition style approaches such as that led
by the Brazilian Government to push through the Rio+20 agreement are evident.

Unilateral action and bilateral agreements

In this final possible future, cooperation is at a minimum, with countries instead preferring to
make unilateral decisions and enter into bilateral trade and resource sharing agreements
where necessary. There is a wholesale rejection of the global governance institutions
developed since world war two and the concepts of shared responsibilities are side lined.

PU Page 57 Version 1.0



POL FREE Deliverable D2.5

Policy Options for a Resource-Efficient Economy

Cooperation high

Multilateralism

Europe’s 5 Europe’s
influence Coalitions influence
low high

Uni- and Bilateral

Cooperation low

Figure 8: Possible governance futures in 2050

These alternative worlds form the basis for analysis of feasibility of the different institutions
and mechanisms. It is acknowledged that all of these options make an assumption of national
states having a key role in governance in 2050. A more radical proposal could be to consider
a more interdependent social system with authority distributed across public and private
authorities within new forms of supranational governance structures (Pegram, pers comm.).
This would represent a much more theoretical approach to that taken in this report but would
be an interesting extension to this discussion.

6.5. Summary

Chapter 5 sets out the means by which the different governance approaches can be
assessed with regard to the question of their appropriateness for the global governance of
resources use sustainability.

Establishing the context
The first stage is one of establishing the context for the assessment. Firstly there is a need to
identify the issues that any governance system must address. These are:

e Physical supply and environmental degradation — are sufficient resources available
geologically or biologically, and are they in a sufficient state of “health” to be able to
support future populations and inter-related ecosystems?

e Access to supply and price volatility — can the resources available be accessed by
those that need them in an equitable manner either physically or economically; are
the methods of extraction supportive of sustainable long term resource use?

e Socio economic impacts — maximising positive impacts in resource rent capture and
reducing negative impacts of competitive land and resource use and degradation of
human rights

e Demand reduction — a way of relieving pressure on natural resources but with equity
considerations regarding access and economic potential.

In addition to the above two aspects that are not considered in detail in the report but are key
“threat multipliers” to the issues associated with resource use are conflict and climate change.
Conflict has the potential to arise from unsustainable patterns of resource use and also has
the potential to exacerbate the potential negative aspects of the first three issues above,
which can also be heightened through climate change.
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The second contextual aspect is the need for resource groupings with common attributes to
be defined. For the purposes of this project these have been identified as:
e Internationally traded commodities — including metallic minerals, fossil fuels, timber
and agricultural products
e Embedded resources — resources that do not have a direct economic value but are
affected by extraction of commaodities or relied upon as part of supply chains. They
rarely end up in the product itself, and include freshwater, soils, land and air quality.
e Global utility resources - embedded resources that have a greater perceived value at
the global level due to an indirect global function, or through extended reach,
including the atmosphere, forests and biodiversity.
e Commons resources — taking a broader than the strict legal interpretation of the
commons, and including the high seas (and the fish and mammals that live within it),
the seabed and Antarctica.

Thirdly, in this report we are only interested in the resource flows that operate globally.
Therefore it is important to establish the pathways through which this occurs. Four pathways
have been identified:

e International trade in commodities;

e Global supply chains and transnational companies;

e International concern; and

e Global commons.

Establishing the assessment criteria
The second stage is one of establishing assessment criteria, and uses two concepts:
legitimacy and feasibility.

Legitimacy allows for the assessment of what each approach is able to govern and how
appropriate the approach is with regard to its general governance characteristics. Three types
of legitimacy are defined. Firstly is source-based legitimacy, which determines whether the
governance approach utilises expertise and tradition and accords with the current discourse.
Second is process-based legitimacy, which determines how the approach engenders
participation from government and non-governmental sources, and how it ensures
accountability and transparency. The third category is outcome legitimacy, or effectiveness. It
is in this third category where governance approaches are evaluated on whether they
address the issues of resource use sustainability and the resource groupings established
above. In addition, three characteristics of good governance gleaned from the literature on
environmental governance — flexibility, implementation and multidisciplinary — are discussed.

The feasibility component recognises that to be successful, regardless of its attributes, a
governance approach must be adopted, and in the context of this work, adopted globally.
Furthermore, the POLFREE project is looking at resource efficiency in 2050 and therefore it is
a future feasibility that we are interested in. To explore this, three future worlds are
envisioned, one with multilateral cooperation high on the agenda, one ruled by smaller
coalitions making fragmented progress, and one where unilateral action and bilateral
agreements are the defining feature of international relations.
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7. Governance for sustainable resource use —
considering legitimacy

As the first of the two analytical chapters, this chapter assesses how the governance
architecture can drive for sustainable resource use, building on its successes and failures to
date, and what new proposals may be brought forward in the coming years, using the
principles of input and output legitimacy established in the previous chapter.

It is structured around the four pathways established in Section 6.2.3. For each pathway five
sub-sections establish:

e The relevant institutions described in Chapter 5 and new proposals for institutions —
first comprising a discussion on legitimacy based on the available literature and the
secondly an assessment of legitimacy based on the analytical framework described
in Section 6.4.1.

e As above for existing and new mechanisms.

The institutions and mechanisms analysed have been selected on the basis of (1) their
centrality to resources issues; and (2) available literature on their performance to date.
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7.1. Legitimacy of governance in the “international trade in
commodities” pathway

This section considers the international trade in commodities pathway only. Actors in this
pathway are likely to also be active in the global supply chains pathway, which is considered
separately.

7.1.1. Institutions: discussion

World Trade Organisation

Evolving from the Bretton Woods Conference the WTO has established a great deal of
institutional capacity and encompasses a wide range of countries from industrialised, merging
and developing economies operating on a one country one vote basis. A key operational
aspect of the WTO that many see as an advantage is its dispute resolution function. In terms
of engaging outside of member governments, however the WTO is much less inclusive.
Whilst improvements have been made since the days of GATT, the involvement of NGOs in
the policy-making, policy-implementation, compliance-monitoring and dispute-settlement
activities of the WTO remains, quite modest; with the exception of the formal plenary meeting
of the Ministerial Conference, NGOs are not allowed to attend — let alone — actively
participate in any meeting of WTO bodies (Van den Bossche, 2006). In addition, despite the
one country one vote regime, many developing countries view the World Trade Organisation
(as well as the other key Bretton Woods institution, the World Bank), with distrust (Swilling,
pers comm).

The WTO's role in overseeing global trade places it in a key position to address the issues
associated with commaodity production. Its primary function is in the negotiation of commodity
agreements which typically involve a pre-agreed intervention in the supply of a commaodity to
stabilise price over the long term either involving all significant producers through an
international agreement or with a small group at a national or local level (Ekins & Vanner,
2009). However, recent evidence of increasing price volatility would suggest that the current
system is not effective in addressing this issue. Furthermore, whist the WTO has a tradition
to monitor import restrictions it has not typically addressed the more recent export restrictions.

Such a central role in the trade process however could allow the WTO to take an active role
in the other issues discussed above. However, a number of dispute cases, set out in Ekins
and Vanner (2009), demonstrate a reluctance of the WTO to allow for restrictions on imports
due to differences in production methods, and hence the environmental impact of production,
unless supported by a multilateral environmental agreement, or the honest pursuit of one.
Ekins and Vanner (2009) conclude that “it is clear that the WTO is not, and is most unlikely to
become, a body that can systematically reduce the negative environmental impacts of
commodity production”. More than not promoting environmental protection, the WTO has
been cited as providing barriers to individual countries enacting stronger environmental
standards (Leadership Council of the Sustainable Development Solutions Network, 2013).
Bernstein (2013) concurs with this view, providing an example of the green economy:
“achieving a green economy might require relaxing rules on intellectual property rights (to
ease transfer or uptake of green technologies), treating green products and services as
special categories or admitting (and managing) at least short term trade-offs among
environmental goals, social goals like employment, and economic growth”. Instead the WTO
has retained a focus on trade liberalisation and a strong distinction between the WTO defining
general criteria of trade measures and multilateral environmental agreements designing and
adopting such measures has developed over time (Gehring 2011 cited in Oberthir &
Pozarowska, 2013). Transforming the trade system to allow it to support sustainable
development, and sustainable resource use, is seen as key (Leadership Council of the
Sustainable Development Solutions Network, 2013).

In recent years the inclusiveness of the WTO has led to a stalemate in decision-making. The

Doha Round of negotiations began in 2001 and although some progress has been made they
have yet to be concluded. Instead the Doha negotiations have occurred in pieces, resulting in
plurilateral or bilateral agreements that leave out many (mostly developing) countries that find
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the rules too burdensome or unfair, or that result from unequal bargaining power (Oberthir &
Pozraowska, 2013).

OPEC

The role of OPEC is to support host countries in the negotiation of contracts for extraction of
fossil fuels, to counter the asymmetry of information between governments and international
oil companies. However its reach is limited to member countries and to fossil fuels — oil
producing countries outside of OPEC and mineral producing countries which suffer the same
negative impacts from information asymmetry are not able to benefit (Hailu et al., 2011). No
explicit proposal to extend the remit of OPEC, or to create a sister organisation for other
commodities has been found in the literature. As such, this is not carried through into the
assessment, but instead is proposed as an area for further work and analysis.

Coalitions of the powerful

As detailed above, however, the ability of the WTO to broker international agreements has
been called into question. New proposals have addressed this institutional issue with
suggesting that proposals to address both price volatility and export restrictions come from
the concept of coalitions of the powerful. Variously termed “coalitions of the willing” or
“winning coalitions” such groupings are seen as having potential to change the staus quo
where they include sufficiently powerful and influential actors (Oberthur & Pozarowska, 2013;
Young, 2011) and hence the term “coalitions of the powerful” has been chosen here.
Proponents point to the ability of smaller groups to reach consensus more quickly and thus
facilitate change, adaptation and momentum, with some progress being better than none
(Oberthir & Pozarowska, 2013; Swilling pers comm; Toulmin pers comm). The G20 is one of
the institutions most commonly cited in this regard. Group composition however is the key to
success. Participants must represent the majority of interests and must include developing
country representation, and in this regard something akin to the G20 is considered
significantly better than an approach led by the G8 for example (Swilling, pers comm; Toulmin
pers comm). However as the group is by definition based on GDP, it is only the largest of the
emerging economies that are included. This lack representativeness and accountability is
seen as one of the major drawbacks not just of the G20 but also many of the existing
institutions arising from the Bretton Woods conference (OHCHR, OHRLLS, UNDESA, UNEP
& UNFPA, 2013).

Based on a similar concept, Lee et al., (2012) propose a grouping of the world’s largest
producers and consumers, the Resource 30. It is proposed that this organisation will feed into
the existing international institutions such as the IEA, G20 and WTO. This group differs from
the G20 in that Argentina and South Africa are removed from the group and substituted with
Chile, Iran, Malaysia, the Netherlands, Nigeria, Norway, Singapore, Spain, Switzerland,
Thailand, the United Arab Emirates and Venezuela, however from a participation point of view
the same issues apply.

Alternative suggestions for group composition include utilising representatives from regional
organizations (African Union, EU, OECD, APEC, Mercosur) and/or broadening the group to
include civil society and industry partners through the International Council for Metals and
Mining, International Resource Panel and World Resources Forum (Kefferpitz & Mildner,
2013). It is possible even that a range of different coalitions develop in different ways
(Toulmin, pers comm).

An example work stream for such a coalition, proposed Lee et al., (2012), involves working
towards guidelines on foregoing export restrictions to apply during times of commodity price
crisis. They suggest that this agreement could be either an informal pledge or a plurilateral
agreement at the WTO. This raises an important point that applies to all coalition approaches
for this pathway: they are limited by the fact that to fully operationalize any proposals and
make the requirements binding, they will have to channel recommendations through the
WTO.

7.1.2. Institutions: assessment

PU Page 62 Version 1.0



POL FREE Deliverable D2.5

Policy Options for a Resource-Efficient Economy

Source-based legitimacy

The WTO, has a long history, established in the aftermath of World War 2, and therefore
encompassing high levels of tradition and also internal expertise. In contrast, in the coalitions
based proposal the groupings are either relatively young (such as the G20) or have not yet
been formed and therefore have little inherent “tradition”. In addition the G20 does not have a
secretariat and therefore no formal measures to incorporate expertise although this could be
addressed in new institutional arrangements. On the third component, of “discourse” to WTO
however falls behind. With its reluctance to address environmental and resource sustainability
issues it is not reflecting the strong discourse on the need to address sustainable
development and stimulate the green economy. The coalitions proposal is a little harder to
assess in this regard, although at best it is likely to be weak given the economic focus of the
dominant base organisations and members countries proposed. An approach that utilises
existing regional representatives may be more successful in this regard.

Process-based legitimacy

Neither the WTO nor the coalition-based proposals perform well across process-based
legitimacy, but for different reasons. The WTO with its formal structure, wide membership and
consensus decision-making approach in theory accommodates governmental partners in an
equal way, however its lack of inclusion of other stakeholders is a major detractor. In addition
its dispute mechanism provides an accountability function, albeit weakened due to limited
access for those outside of member governments. The very definition of the coalitions
approach, meanwhile, means that inclusiveness is limited, as they work on the principle of
decision making through smaller groups of government representatives.

Outcome-based legitimacy

The first question of effectiveness is whether the institutions address the relevant issues.
From the discussion above it can be seen that although the WTO is the primary organisation
controlling movement of resources within this pathway, in its current form it does not address
the issues of resource use sustainability. It does not address the environmental or socio-
economic impacts of resource extraction and even in supply issues, which would traditionally
be the main focus of the WTO, it has been unable to address the export restrictions issue and
has been unable to prevent a period of high price volatility. Therefore whilst the potential of
the organisation is high, its effectiveness to date is weak.

Looking now at the coalitions, their remit is yet to be set and therefore it is impossible to
assess their alignment with the issues, particularly given the broad descriptions put forward to
date in the literature. They have the potential to be active in these fields however with the
G20 proposal in particular, there remains a concern that the economic basis of the original
grouping will undermine its ability to deal with issues where there is no economic value. In
addition, in the context of this pathway, their ability to drive change will be limited to a certain
extent by their ability to instigate change in the WTO. Without this, at worst any proposals
may be blocked by WTO based trading agreements and a best will have limited effect without
the binding authority of the WTO.

7.1.3. Mechanisms: discussion

Extended Sustainable Commodity Agreements

Attempts to provide a level playing field for poorer countries with resource endowments
through commodity agreements have failed; the only commodity agreement on metals ever
negotiated was on tin, but it never became relevant because, amongst other things, it lacked
the support of important producers like China and Brazil (Bleischwitz et al., 2012).

Ekins & Vanner (2009) propose a new generation of sustainable commodity agreements
(SCAs) that build on Kox’s earlier proposals of International Commodity-Related
Environmental Agreements (ICREAS). They suggest a non discriminatory international
agreement on standards for production that minimise environmental damage, with import
levies applied to any imports that do not meet the requirements. The levies are then directed
into an international fund to support technology transfer for others to meet the requirements
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over time. Widening the range of activities that can be financed from the levy fund also
generates an opportunity to address some of the socio-economic impacts of commaodity
production alongside the environmental ones. Ekins & Vanner (2009) suggest that the
existing certification schemes that have been developed from the non-governmental and
industry sectors could provide a useful starting point, with compliance for exemption from the
import levy analogous to compliance with the certification standards already established.

This process of formalising existing voluntary agreements has been used in other instances
and brings with it significant advantage with regard to learning on both the administrative and
compliance sides. Other examples include the increasing instances of mandatory
requirements for reporting of greenhouse gas emissions, following successful voluntary
systems of corporate reporting established by the Carbon Disclosure Project and the Global
Reporting Initiative. Companies that chose to voluntary comply will have an advantage in
meeting the new requirements which has a positive feedback on participation in voluntary
schemes in the future.

Subsidies and Taxation

Other proposals seek to address resource use externalities through taxation and elimination
of environmentally harmful subsidies. There is indeed also a vital debate about resource
taxation in general (Bleischwitz et al., 2012; WTO, 2012, Daniel et al. 2010). The case of
Ghana, where mining revenues for the state could quadruple from 2010 to 2011
demonstrates potential achievements if all partners agree. Such a revised fiscal system
therefore can be applied in extraction countries where revenues could be used to finance
public expenditures. A concern however is the volatility of commodity prices leading to volatile
revenues. Another option is the taxation of resources in countries such as EU member states
(similar to gasoline taxes). Both options would drive prices upwards and would give incentives
to resource efficiency downstream. In earlier years, Hinterberger, Oman et al. have proposed
a Material Input Tax (MIT), a concept that has, inter alia, been used for economic modelling
purposes. The potential for these models to be introduced and expand globally should be
considered in future work. The need to understand the global impacts of resource tax regimes
is key, and in particular where the revenues from taxation accrue, both in terms of which
countries and through what mechanisms (e.g. Sovereign Wealth Funds) to ensure
appropriate capture of resource rents for beneficial social economic effects.

7.1.4. Mechanisms: assessment

Source-based legitimacy

The proposal mechanism seeks to build on both the existing trade agreements process and
existing bottom-up certification schemes and therefore brings with it high levels of expertise
and tradition contributing to source-based legitimacy, moderated to some extent however by
the fact that operation of the scheme will require a new institutional arrangement that does
not yet exist. The third element of source-based legitimacy, that of discourse, is also satisfied
as the proposed new commaodity agreements reflect the increasing levels of concern
regarding the sustainability of commodity extraction.

Process-based legitimacy

The integration of the proposal within the WTO framework delivers both strengths and
weaknesses in process-based legitimacy. The strong governmental role and the
accountability through the dispute mechanism are strong features of the WTO, which are
passed on to this mechanism. Non-governmental participation and transparency however are
weak features of the WTO; in this proposal they are improved to some extent by the proposed
use of bottom-up initiatives on certification as a basis for the agreements which will ensure
better participation and transparency in the design of the schemes and potentially opens the
door for improvements in the operation of the WTO in this regard.

Outcome-based legitimacy
Of the four issues identified, the extended sustainable commodity agreement proposal has
the potential to address two: physical supply and environmental degradation, and socio-

PU Page 64 Version 1.0



POL FREE Deliverable D2.5

Policy Options for a Resource-Efficient Economy

economic impacts. Looking more deeply into the other potential indicators of good resources
governance established in Section 6.4.1, the proposal performs well. The use of existing
bottom-up initiatives as a starting point ensure that implementation capacity is already
building, it contains a financial system to support capacity building elsewhere and by
addressing commodity flows rather than specific resources, and marrying the trade system
with environmental protection and socio-economic development, it is multidisciplinary in
nature. Only on flexibility does the proposal fall down, due primarily to the large multilateral
institutional framework in which it sits.

7.1.5. Summary assessments

The tables below presents a summary of the assessments made for the institutions and
mechanisms discussed for the trade in commodities pathway. These are subjective
judgements made by the author aimed to summarise the discussion above and should not be
considered out of this context.

Input legitimacy
Dark shading indicates strong performance, light shading moderate performance and no
shading weak performance.

Table 2: Trade in commodities pathway - input legitimacy summary assessment
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Note: The parentheses for the World Trade Organisation and “Access to supply and price volatility”
reflect the inability of the WTO to deal with these issues although they could potential be within its remit.
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7.2. Legitimacy of governance in the “global supply chains and
transnational companies” pathway

This pathway is characterised more by specific initiatives and bottom-up mechanisms rather
than dedicated overarching institutions. Where initiatives are top down they are primarily led
by the environmental institutions discussed in the preceding section and are not assessed
separately here. It goes without saying though that the stronger and more effective the
overarching environmental institutions, the more able they will be to support initiatives
relevant to this pathway. Other actors are smaller issue-focused NGOs and collaborations
that are too numerous to assess here. The analysis for this pathway therefore focuses on the
mechanisms.

7.2.1. Mechanisms: discussion

This pathway epitomises the recent phenomenon of a move from top-down binding
approaches to governance to a more action based, bottom-up led approach, which is
complemented by top-down soft law. The analysis focuses on key characteristics of the
initiatives that form part of this pathway rather than on individual mechanisms. The reason for
this is two-fold: firstly given the analytical framework it is unlikely that significant differences
between the mechanisms will be revealed; secondly, due to the evolving nature of this area of
governance and the propensity for new initiatives to be established, the literature analysing
their effectiveness is not always able to keep pace and therefore studies of effectiveness are
not uniformly available across all mechanisms.

The only exception is the proposal for a global extended producer responsibility regime. As a
definitive proposal, and one that is quite distinct from the existing suite of mechanisms, it is
considered separately.

A final group of mechanisms that deserve a mention here are those aimed at leveraging
finance for sustainable resource management including an international aviation and shipping
levy, a transaction fee on international emissions trading and a financial transaction tax
(Bleischwitz et al., 2012). Their primary focus is on generating capital to support capacity
building and other initiatives and therefore they are not considered in the analysis that follows,
which focuses purely on addressing the resource use sustainability issues. Although not
solely a resource related issue, corporate tax evasion has also gained some prominence
recently and Hailu et al. (2011) point to the potential for international tax regulation to address
commercial capital flight. However, as the need for strong financing mechanisms has been
established, they are likely to need to be re-visited at a later date.

Existing mechanisms

Ambition

In analysing the UN Guiding Principles on business and human rights, some have
pointed out to the lack of ambition in avoiding attributing legal duties to corporations, in favour
of a merely State-focused approach. While this approach is consistent with a traditional
international law doctrine, it has been considered as a ‘rather minimalist take on the issue of
corporate responsibility for human rights’ (Jagers, 2011). The large focus on the role of States
was, to a certain extent, considered to be ‘a step backwards as it actually weakens existing
human rights obligations’ (Jagers, 2011).

Similarly, corporate social responsibility systems have been criticised as a way of
companies avoiding mandatory regulation, and developing systems of self-regulation instead.
The expectation is that regulatory systems will be tougher and also more conducive to
monitoring and verification of outcomes (Lund-Thomsen, 2005). However, relying on
government led approaches for standards in corporate activities requires governments to
have an in-depth understanding of how corporations work, which is often lacking, and for
which they are likely to seek advice from corporations anyway (Toulmin, pers comm).

Looking at the investment community, whilst a study of socially responsible investment
(SRI) funds across Europe identifies a growing market it still remains a small part of the
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overall investment landscape, with KPMG estimating that in Europe in 2010 they accounted
for only 2.3% of the total number of funds and 1.6% of the assets under management
(KPMG, 2012). In many cases investors are engaging with the bottom of the barrel, trying to
drive minimum standards of disclosure, which is unlikely to bring about the scale of change
needed. That said, a coalition of 70 investors from across the world, in response to Carbon
Tracker Initiative reports on unburnable carbon, sent letters requesting fossil fuel companies
to examine and disclose their exposure to the risks associated with current and probable
future policies for reducing greenhouse gas emissions by 80% by 2050™.

Monitoring
The Global Compact has also been highly criticised as lacking ability to monitor (or limited
self-monitoring) and measure the performance of companies affiliated with it (Jerbi, 2009).

Driving change

With regard to corporate social responsibility, evidence of positive change in
environmental management, product development and pollution reduction has been seen to
derive from corporate led initiatives (Lund-Thomsen, 2005). Corporate accountability has
also had some high profile successes, particularly through NGO led high profile campaigns.
Most prominent are Greenpeace, whose 2008 report “Burning up Borneo” highlighted the
deforestation activities of Unilever’s palm oil suppliers, their 2009 “Slaughtering the Amazon”
reported on deforestation associated with leather use and their 2011 “Dirty Laundry” reports
looked at toxic chemicals associated with clothing manufacturing overseas. Protecting brand
image is a key driver in such successes (Walker, pers comm), and this factor will be more
important for some companies than others (Tienhaara, Orsini & Falkner, 2012).

However more formal system of redress, e.g. through the legal system are often subject to
the bias of the most well-informed and well-funded NGOs and rely on capacity from
community groups to access the opportunity (Lund-Thomsen, 2005).

Scope

Regardless of ambition, however, basic industry practices in the supply chain can limit the
ability of companies to drive change individually. For example, it is not always possible to
achieve full traceability where intermediates are used, as is commonplace with agricultural
products. With perishable goods transported by ship it doesn’t pay to separate, and therefore
a trader has a decision whether to get any goods, or all sustainable; under such
circumstances industry coalitions are needed to generate sufficient buying power (Walker,
pers comm).

In addition, whether a company is owned by the state, publicly listed, owned privately or one
of a large number of small, medium sized or artisanal operators, may affect its willingness
and, perhaps more importantly, its ability to adopt approaches that are less focused on short-
term profit maximisation (Tienhaara, Orsini & Falkner, 2012; Buckley, pers comm). Whilst
publicly listed companies have a duty to provide financial return for their investors, they are
also subject to their influence which, as detailed in Section 5.4.5 can be used as a lever for
change. Indeed the stock exchanges themselves have become influential in setting
standards, although again this varies by exchange. In emerging economies such as Brazil
and China, state ownership is particularly significant in the mining, oil and gas sector
(Buckley, pers comm).

Another limiting factor for many initiatives is their reach, particularly where they rely on
investor pressure as this does not encompass privately owned companies or state run
enterprises, which is some sectors and geographies comprises a significant proportion of the
business actors (Buckley, pers comm).

' Carbon Asset Risk initiative press release: available at http://www.carbontracker.org/carbon-asset-

risk-press-release
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Potentially scalable

As noted in Section 5.5, the potential for bottom-up mechanisms to create norms that are
then adopted at the top-down level is established. Whilst in some cases this is just principles
based, in others there is the potential for the mechanisms to be directly scalable and move
from voluntary to mandatory. Potential for direct scalability has been noted for the Extractive
Industries Transparency Initiative (Bleischwitz et al., 2012).

Corporate reporting on carbon, an amalgamation of the transparency and corporate social
responsibility approaches, has also had success in this regard and some see the potential
to branch into all areas of natural capital. The direct transferability of approach however it not
necessarily a simple issue. Carbon lends itself to reporting initiatives (which then drive
management and reductions) well due to the fact it has a financial value and the impact of the
emissions associated with it act at a global level. As such it supports meaningful aggregation
to the company level and some (although not without its complexities) ability to compare.
Moving into other areas of natural capital such as water, biodiversity etc. require one to
consider the local context in which activities are occurring, therefore presenting challenges for
aggregation and interpretation and suggesting more of a stewardship approach. Information
transparency can certainly be used to drive change but it is important that actors using the
information understand how to interpret it (Faria, pers comm).

A new proposal: International covenants as a means of implementing Extended
Producer Responsibility globally

The OECD (2004) define Extended Producer Responsibility (EPR) as “an environmental
policy approach in which a producer’s responsibility, of both physical and/or financial nature,
for a product is extended to the post-consumer stage of a product’s life cycle”. The application
of this approach has only been at a national level to date and has not been successful (Wilts
et al., 2011). There are two key criticisms associated with the EPR approach: firstly that the
“producer” is not a single actor and therefore attribution and incentive problems exist;
secondly, that when applied in a regulatory way, it does not have global reach and therefore
the responsibility ends with export (Wilts et al., 2011).

International covenants take the form of private law contracts between a number of
stakeholders and Wilts et al., (2011) propose this solution as a mean of addressing the metal
leakage issues associated with Extended Producer Responsibility (EPR) arrangements. They
describe industrial sector commitments to long-term goals negotiated with public sector
authorities, who in turn commit to omitting further direct regulatory measures for the
predefined period. Key components for successful covenant agreements are proposed by
Wilts et al. (2011) as commitments to recovery of materials including in exported products,
standards for the recycling industry globally, enhanced monitoring and reporting, and
sanctions.

7.2.2. Mechanisms: assessment

Source-based legitimacy

The numerous business-focused initiatives arising from the soft law and bottom-up arena by
definition bring in the expertise of practitioners, with an aim to create practical, workable
solutions that take into account the opportunities and limitations of their given industry. Rather
than necessarily scientific knowledge about world resources, this expertise comes from
experience. The global extended producer responsibility also encompasses this expertise in
life cycle flows, although this is less of a defining feature.

Tradition in the business-focused initiatives is typically low. It is a dynamic field, adapting to
new information and best practice all the time. Rather than a limitation, in the context of these
initiatives it is seen as a positive feature. The global extended producer responsibility
proposal brings in some tradition from the more national approach to extended producer
responsibility that operates for some products in some jurisdictions.
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Both proposals have been assessed as moderate for “discourse”. For the business focused
initiatives, they are often strongly led by businesses whose fundamental goals are not
necessarily aligned with the wider public interest which can lead to some misalignment. The
global extended producer responsibility proposal can also be considered to be fairly niche
and therefore unable to address all aspects of the current discourse.

Process-based legitimacy

The grouping of business-focused initiatives are characterised by their strong non-
governmental participation, and although they involve governments to some extent, this is not
a defining feature compared with other proposals assessed in this report. The global
extended producer responsibility proposal reflects a more even partnership between
government and non-governmental bodies but this will occur on an individual basis.

One of the key criticisms in the discussion on the business-focused initiatives was their lack
of monitoring, verification and ultimately accountability. Transparency however is high, with
most initiatives driving towards greater industry transparency of one form or another either as
an end in itself or as a means to drive further action. Both aspects are considered to be
strong for the global extended producer responsibility proposal and can be considered to be
defining features of the approach.

Outcome-based legitimacy

Whilst the individual initiatives are predominantly single issue focused, as a group they cover
all issues of resource use sustainability with the potential exception of price volatility in
commodities, although it could be argued that more sustainable supply chain practices can
assist in this regard as part of the wider system. They also have the potential to address the
key success factors discussed in Section 6.4.1. Due to the need to accommodate different
business models, sectors and geographical operations they are developed with flexibility in
mind, embodying the flexibility within a common framework concept. Implementation is a key
focus of these initiatives, with business actors able to cascade changes through their supply
chain and to work with their peers to support implementation across the sector. The ability to
leverage finance is also evident in this approach, not just from the financial sector actors, but
from all industries. The final aspect of multidisciplinary approach again is evident and is
common in many business practices and therefore has the potential to be easily transferred
into the governance approaches that arise from this source.

Finally, the global extended producer responsibility proposal is more focused in its remit on
addressing demand reduction, which is likely to have indirect impacts on the other aspects of
resource use sustainability but does not address them directly.

7.2.3. Summary assessments

The table below presents a summary of the assessment made for the business focused
initiative as a group, and the global extended produce responsibility proposal. These are
subjective judgements made by the author aimed to summarise the discussion above and
should not be considered out of this context.

Input legitimacy

Dark shading indicates strong performance, light shading moderate performance and no
shading weak performance.
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Table 4: Global supply chains and transnational companies pathway - input legitimacy summary
assessment
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Table 5: Global supply chains and transnational companies pathway - output legitimacy
summary assessment
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Note: The parentheses for Business-focussed initiatives in the “Commons” category reflects the
potential for greater involvement of businesses in deep sea mining in the future.
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7.3. Legitimacy of governance in the “international concern” pathway

7.3.1. Institutions: discussion

It could be argued that nearly all of the institutions described in Section 5.2.1 are relevant to
this pathway. This section however concentrates on those whose role in centred on
international concern issues of the global utility resources and embedded resources with
international relevance. As such it addresses the UNEP and the various proposals to amend,
replace and augment it. The new High Level Forum on Sustainable Development is also of
potential relevance to this discussion, however as yet it is not sufficiently defined to allow for
assessment.

A group of institutions that could also be considered under this pathway are the Multilateral
Development Banks. Due to the differences in operating procedures between the banks and
their different geographical foci they have not been included in an attempt to limit complexity.
This is however acknowledged as a gap in the resource governance picture and one that
deserves attention in future work.

UNEP

Of the international institutions identified at the beginning of this report, the one with the most
explicit role for the protection of the environment is the UNEP. UNEP has a clear mandate to
perform the anchor role for the global environment, but has done so with only partial success.
It has been relatively effective in two key areas — monitoring and assessment and launching
policy processes for environmental agreements. It has also often served as the only
international partner of frequently marginalized environment ministries in many countries and
provided a critical forum where they can meet their counterparts. However, UNEP has largely
fallen short in managing policy processes in a coherent and coordinated fashion. It has failed
to establish itself as the institutional home for the numerous international environmental
conventions. Without a centre of gravity, the system of international environmental
governance has grown increasingly complex and fragmented.

Currently, environmental issues are governed internationally by various different institutions
spread across the UN. There are more than 40 different UN agencies with environmental
programmes. During the last five years the 18 major MEAs have produced over 5000
decisions that countries are supposed to act upon through national efforts (UNEP Website).

The system has become increasingly complicated and virtually impossible for developing
countries to participate in meaningfully. The only countries that cope with the system are the
richest countries of the world while the poor developing nations are becoming disenfranchised
(Prof. Abdul Hamid, Prime Minister of Malaysia, on UNEP Website 2012).

UNEP’s inability to fulfil its leadership role is compounded by short-sighted budget
considerations, attractive offers by countries eager to host new treaty secretariats, and by
indifference at the highest political levels to the structure of global environmental governance
(lvanova, 2005).

At the core of this dynamic, however, lies a key set of structural decisions. Contrary to
popular belief among environmental professionals, UNEP was not deliberately set up as a
weak and ineffective institution, but rather was expected to grow into its mandate as it proved
its effectiveness. Four structural choices, while considered right at the time of UNEP’s
creation, have inhibited UNEP’s performance and growth (lvanova 2005; Calarne, 2008).

First, UNEP’s authority has been severely constrained by its status as a Programme rather
than Specialized Agency within the UN system. Second, UNEP’s governance structure had
led to more attention to the needs and demands of member states than to the mission of the
organization. Third, UNEP’s financing structure has enabled countries to pursue their own
interests through UNEP rather than the common good. Fourth, UNEP’s physical distance
from the centres of political activity has affected its capacity to coordinate numerous
environment-related agencies as well as, most importantly, its ability to attract top-tier policy
staff (lvanova, 2005).
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Due to UNEP's status within the UN system as a Programme rather than a Specialized
Agency, it lacks universal membership and policy and budgetary autonomy. Thus, decisions
must be referred to the UN General Assembly and are not binding. It is also chronically
under-resourced, with an annual, often unmet, budget of just $220m.

Nevertheless, UNEP offers a potentially strong comparative advantage in environmental
monitoring, scientific assessment, and information sharing that should be developed and
utilized fully. UNEP has access to excellent scientific advice not filtered through nation-states.
Given the nature of UNEP's constitution, its achievements are substantial, but it is not an
adequate international organization for protecting the world's environment (Palmer, 1992).

“In truth, the United Nations lacks any coherent institutional mechanism for dealing effectively
with environmental issues” (Palmer, 1992). “UNEP can push states, probe their policies and
plead with them; it cannot coerce them. UNEP lacks teeth” (lvanova, 2005). Hence, scholars,
expert commissioners, politicians and representatives from civil society around the world
have all come to the conclusion that something better must be found if the environmental
challenges the world faces are to be dealt with successfully.

Various suggestions have been made to either strengthen the role of UNEP as an anchor
institution or substantially reform the system of international environmental institutions. While
part of the debate is centred on proposals to establish a new international environmental
organization, another stream is arguing for working within existing institutions rather than
attempting bold new designs. Both of these arguments are elaborated below.

A new institution for the environment

The recognition that for global environmental policy, no central anchoring point exists that
could compare to the World Health Organization (WHO), International Labour Organisation
(ILO), or World Trade Organisation (WTO) in their respective fields and an international
centre with a clear strategy to ensure global sustainable development was urgently needed,
sparked the German and French governments to launch an initiative for creating a “United
Nations Environment Organization” (UNEO), at the end of the 1990’s. In 1999 Renato
Ruggiero, then executive director of the WTO, created additional attention when he advanced
the idea of a world environment organization as a counterweight to WTO (Biermann, 2000).
Reform proposals of the new international environmental organization aim at addressing the
four structural problems outlined above, regarding the formal status, governance, financing,
and location.

The debate surrounding the establishment of a new international environmental organization
is still rather blurry and characterized by misunderstandings about the different political
options in institutional and legal terms. Hence, Biermann (2000) has tried to move onward
and bring structure to the debate by outlining three basic models of a new international
environmental organization. They are differentiated by their legal status, their degree of
infringement on national sovereignty and — because of that — possibility of implementation. A
summary of the three different political options is provided in the table below.
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Organizational
design

WHO, ILO

UNCTAD

WTO

UN Security Council

Formal Status

Specialized UN Organization (UNEO)

Semiautonomous specialized
organ of UN

Basic Agreement of all states for
establishing a World Environment
Organization (WEO)

Legislative-cum-executive
authority for protection of the
environment or the global
commons entrusted with
enforcement powers against states

System

Maintain current system of decentralized, issue-
specific international environmental regimes along
with specialized organizations active in the
environmental field such as FAO, UNDP, UNESCO,
WMO and WB

Alternative system of a common framework
of a WEO

UNEP as the core, empowered to
coordinate other organizations and regimes
General principles and coordinating rules
would govern the WEO and its relations to
issue specific organisations

Alternative centralized system with
a very powerful environmental
authority

Proposed by

X

German Government

X

UN Security Council

Advantages

Own budget and legal personality

Increased financial and staff resources

Possibility to employ innovative financial mechanisms
(such as revenues from emission trading or
international user fees on air and see traffic

Additional resources for:
e  Awareness raising
e  Technology transfer
e  Provision of environmental expertise

Updated legal status

Requires only ratification of a certain number of states
to become effective (not all)

Autonomy over its own organizational design
(decision-making procedures)

Could approve certain regulations (by majority vote)
Ability to adopt draft treaties

Higher status than UN
Programme like UNEP
Beneficial power shifts from
the other organizations
dealing with environmental
issues (FAO, UNDP, etc)
Politically the most realistic
solution

Environmental regimes could be divided
into:

multilateral environmental agreements
(ratification compulsory for WEO members)
- form global environmental law code

and purilateral environmental agreements
(leave WEO members option to stay
outside)

Additional resources for:

e  Common reporting system for all
environmental agreements

e  Common dispute settlement
system

e  Mutual agreed on guidelines for
the activities of WB and WTO

e  Joint system of capacity building
for develop countries

. Financial and technological
transfers to developing countries

Increases in overall efficiency of global
environmental governance system through:
. Geographical centralization of
negotiations

Sanctioning powers against a
country or a minority
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. Greater possibility of involvement
of developing countries

Disadvantages

Does not guarantee abolishment of UNEP and thus
entails danger of duplication and increasing
coordination problems

No effect on legal status of
various environmental
convention or other UN
specialized organizations

Only double-weight majority system to grant
developing countries a built-in majority and
the one-dollar, one-vote system of WB and
IMF

Difficult decision-making procedures

Unlikely that developing countries
or USA & China will compromise
their sovereignty

Infringement on Low Very Low Medium High
national

sovereignty

Possibility of High Very High Medium Low

implementation
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Creating a new international environment organization would pave the way for the elevation
of environmental policies on the agenda of governments, international organizations, and
private actors. It could assist in developing the capacities for environmental policy in African,
Asian, and Latin American countries and would improve the institutional environment for the
negotiation of new conventions and action programs as well as for the implementation and
coordination of existing ones (Biermann, 2000).

In preparation for the RIO +20 Summit in 2012 the debate on proposals to upgrade UNEP
was revived. Achim Steiner, UNEP's head, warned that the "status quo is no longer an option.
We must act now to develop an effective institutional framework that will help us to build a
sustainable future for everyone” (UNEP Website). Hence, politicians, scientists, NGOs and
academics from developing countries as well as from industrialized ones developed a great
variety of concrete proposals, which they hoped to have an impact on the final declaration of
the Summit in Rio.

The most prominent proposal was to upgrade the UNEP into a WEO. They argued that the
only way to successfully achieve sustainable development objectives was to build an
overarching legal framework with a strong and well-resourced institution at its core to anchor
the global efforts for the environment. “A WEQO must be the anchor that can rationalize current
environmental governance and ensure that developing countries are equally represented and
able to participate in the system within their own financial means” (Prof. Abdul Hamid, Prime
Minister of Malaysia, on UNEP Website 2012). It was argued that unlike the World Trade
Organization (WTO), which is regulatory and sets standards, the proposed environmental
body should be consultative and facilitative to assist countries to meet the global
commitments derived from mutual agreements.

A WEO could provide strategic direction to the various UN bodies dealing with environmental
issues, increasing coordination and the pooling — and better targeting — of resources.
Additionally, it could centralize oversight of MEAs. This would not only reduce the
administrative costs of hundreds of treaty secretariats but also the enormous burden on
developing countries that struggle to fulfil their reporting requirements.

However, the creation of a World Environment Organization (WEQO) to anchor the global
efforts for the environment is a very sensitive issue to discuss with the international
community. “Almost instinctively, the words “world" and "organization", when heard together
by developing country diplomats, makes them react, "We are against it, it would be another
World Trade Organization (WTQO) and that’s the last thing we need. It's a deeply embedded
and suspicious view expressed time and time again in New York’s diplomatic circles” (Prof.
Abdul Hamid, Prime Minister of Malaysia, on UNEP Website 2012).

UNEO proposal in more detail

For discussion purposes, the proposal of the UNEO, which is based on the cooperation
model and aims at a structural as well as functional reform of the UNEP, has been considered
here as it was identified by Biermann (2000) as one of the more politically feasible of the
options and represents a significant move away from the existing UNEP approach. It
upgrades the formal status of the organization, suggests a considerable reform of the
governing structure, and argues for elevated financial contributions. The new structural
features of an UNEO are summarized in the table below (lvanova, 2001).
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Features UNEP UNEO
Formal Status *  UN Programme = Specialized agency
Governance = 58-member Govemning Council =  Assembly or General Conference

with universal membership
(building on the Global Ministerial
Environment Forum)

* Committee of Permanent
Representatives

= Secretarial »  Executive Board (smaller

= Appointed Executive Director Governing Council)
*  Elected Executive Director

Financing = Voluntary funding =  Assessed contributions
=  Voluntary funding for earmarked =  Voluntary funding for technical
projects cooperation
»  Financing amount first, mission =  Financing amount first, mission
second second
Location = Nairobi = Nairobi

Figure 9: Structural features of a new UNEO, from Ivanova, 2001

Besides the structural problems, also the current functional shortcomings of the UNEP are
addressed in the UNEO proposal. It advances five substantive functions for the new
international environmental organization:

1. Monitor and provide early warning on the state of the environment

2. Provide information, facilitate communication, and mobilize stakeholders

3. Provide a political platform for international legal and strategic frameworks

4. Undertake capacity building within developing and transition countries

5. Strengthen regional governance

6. Improve coherence and coordination, including the convergence of horms, implementation
of international obligations and financing

However, Ivanova (2001) recognizes that the UNEO would still be constrained in its scope
and scale as it focuses primarily on available resources and only secondarily on the mission.
It fails to elaborate a compelling vision and suggestions for how to attain it. Moreover, it
avoids the politically charged question of the organization’s location with regard to the various
functions that need to be performed.

This proposal clearly builds on the past experience of UNEP and the need for an
environmental anchor institution. However, the proposed UNEO lacks a dispute settlement
function (an element that was put forth as an integral part of an international environmental
organization in 1971, but to this date has been avoided in the political discussions (lvanova,
2001)). The new proposal for UNEO addresses most of the functions necessary for an
effective anchor institution for the environment, but fails to make any significant upgrade from
the status quo in terms of mandate. The question therefore becomes whether a UNEO would
be better equipped to effectively perform these functions.

An expanded UNEP

Although a total strategic overhaul of global environmental governance is considered by some
as necessary and desirable, the political viability seems rather low. Besides that fact that
many countries fear that a strong judicial system for a global environmental organization
could infringe upon their national sovereignty, also the difficulties arising with the
implementation of institutional change in practice play a role. It usually requires lengthy
negotiations and does little to inspire public support, especially when campaigners are calling
for urgent action. Indeed, some see proposals for a new institution as losing 5-10 years at a
time when an environmental institution is very much needed (Toulmin, pers comm). Hence
political emphasis is increasingly given to working within the existing institutions, rather than
attempting to create bold new designs. lvanona (2005) emphasizes that governments and the
UN Secretary General can “initiate reforms that are far-reaching, yet build on existing
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institutional successes, improve on organizational weaknesses, and address limiting factors”.
She makes four recommendations:

(1) Launch a comprehensive assessment of global environmental governance
Creating a comprehensive evaluation of the system of global environmental governance
would help to clarify the mandates of the numerous existing organizations, reveal their
comparative advantages and provide a vision for a reduction of competition, duplication and a
more productive division of labour. Such an assessment could be initiated by the UN
Secretary-General, with the goal of producing an analytically sound and politically visionary
set of recommendations on how to strengthen global environmental governance and
increasing UNEP’s effectiveness in fulfilling its core mission as an anchor institution.

(2) Create a global environmental information clearinghouse
Scientific assessments, monitoring and early warning are UNEP’s major strengths and could
provide the foundation for creating an effective global information clearinghouse.
While data gathering should primarily be in the responsibilities of national organizations, a
central body to establish data protocols and a repository for comprehensive and
comprehensible information is urgently needed. A common data portal with policy relevant
information and analysis would reduce information overload and improve problem
understanding, generate political attention, and motivate national action for implementation.

(3) Create a global environmental capacity clearinghouse
Disparate activities of the numerous multilateral and bilateral agencies have come to drain
rather than enhance national capacity. Thus, a consolidated source of information on capacity
building for environmental governance should be created. It should be tasked with tracking
and planning technical assistance activities, matching the “supply” with the “demand” for
services, and highlighting best practices on a variety of projects. Such a capacity
clearinghouse would make international agencies more efficient and effective, provide a
reliable source of information on needs and capabilities to donor countries, and ensure more
qualitative and quantitative aid to recipient countries.

(4) Cluster Institutions
The idea for institutional clustering rests on the notion that the combined effort of agencies
according to their comparative advantage produces greater results, than the smaller
fragmented and often competing efforts of individual organizations. Thus, positive
environmental results are more likely to be achieved if unproductive duplication of effort is
reduced, synergies are capture, and limited resources are pooled. Successful clustering
efforts require three core capacities in the anchor institution: (1) legitimacy through expertise,
results, and procedural fairness; (2) top quality communication ability and location at the
centre of political activity; and (3) a system of incentives (financial as well as reputational).
Especially in the current context of institutional proliferation, it is essential that expertise and
resources are pooled together under the lead of one or two expert institutions. For example
one could think of different agencies taking the initiative in certain areas such as biodiversity,
climate change, fisheries, desertification, or other existing and emerging issues and forming
clusters around them.

In 2012 the need to strengthen the role of the UNEP as the leading environmental authority
that sets the global environmental agenda was reaffirmed in the final declaration of the Rio
+20 Summit (UN General Assembly 2012). The document invited the UN General Assembly
to adopt a resolution that would amongst other things address the limited membership of
UNEP which currently stands at 58 member states into a body with universal membership of
its Governing Council while increasing UNEP’s financial resources by an increased allocation
from the UN’s regular budget, This was implemented through a UN General Assembly
Resolution on 21 December 2012 which provides for UNEP to receive secure, stable and
increased financial resources from the regular budget of the UN, and calls for other UNEP
donors to increase their voluntary funding. The decision allows full participation of all 193 UN
member states at the UNEP Governing Council (see http://unsdn.org/?p=3169).
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Ivanova (2013) assesses the achievements of the Rio+20 conference and suggests that it
provides the license to operate more freely for a number of institutions at multiple levels of
governance. That is, in a complex world of many agreements and institutions it is appropriate
to maintain a flexible approach. Furthermore, lvanova (2013) concludes that Rio+20 set the
agenda for the next two decades for global environmental and sustainability governance
through five major developments: a shift in the narrative of sustainable development; reform
of international institutions; rethinking of resources; launch of the sustainable development
goals process; and integration of participation as principle and practice. Thus, although some
observers feel that it may take time for the Rio+20 changes to be implemented and to see
whether they are effective, others, including Ivanova (2013), are more optimistic. Indeed,
Halle et al. (2013) conclude that Rio+20 enables UNEP to take a leading role in the post-Rio
world through the commitments to “strengthen and upgrade” UNEP, increase its financial
resources and expand its role in capacity-building and implementation as well as the authority
to formulate UN system-wide strategies on the environment. They conclude that much can be
gained if UNEP and others seize the current unprecedented opportunities for

transformative change in the post-Rio+20 world.

Coalitions of the powerful

Along with the proposal for coalitions of the powerful to address key issues in the international
trade system, they (or similar multi-stakeholder forums) have also been suggested as sources
of institutional power in the international concern pathway (e.g. Biermann, 2012; Lee et al.,
2012; Bleischwitz et al., 2012). The discussion put forward in Section 7.1.1 is applicable to
the coalition concept for this pathway also.

Environmental court of justice

The basic concept is that given the trans-boundary potential of pollution, there should be a
specialist forum to adjudicate on such issues. Whilst there have been some successes at the
regional and national level, such as in Australia and New Zealand, the need for state
acceptance of the authority of such a court is likely to create difficulties (Lowther, 2012). The
International Court of Justice does have a Chamber for Environmental Matters however this
has rarely been used as the trend to date has been that the majority of environmental cases
are treated as cases related to the breach of treaty obligations rather than pure environmental
cases.

An Integrated Resource Management Agency (IRMA)

Bleischwitz et al. (2012) put forward the concept of an international resource management
agency. Although the focus is on traded commodities, the proposal reflect resource
governance is a much wider context that just the trade system and therefore it has been
placed here, in the international concern pathway. Key activities would include housing an
international data hub on sustainable resource management and providing a secretariat for a
multi-stakeholder forum on resources, such as may be created though the coalitions of the
powerful, and cooperating with other agencies as necessary.

It could be envisage that this institution could be responsible for Lee et al.’s (2012) proposal
for an “Annual State of the World’s Resources” report to facilitate the collection and sharing of
data on endowments, trade and stockpiles. They foresee that this information will support
government responses in times of high price volatility, support developing country
governments with resource endowments in their negotiations with private industry and their
financial and development planning, and provide access to information from local non-
governmental organisations and community groups operating through bottom-up governance
mechanisms.

The orchestration role (without the data aspects) is similar to that proposed for the High Level
Political Forum (HLPF) on Sustainable Development (due to replace the Committee on
Sustainable Development in 2014) (Bernstein, 2013), however due to the IRMA’s stronger
resource focus, it is this proposal that is taken forward into the assessment. As a follow up to
this study it may be interesting to undertake an in-depth comparison of the relative
advantages of housing the proposed functions within the HLPF, particularly due to the its
future role with the SDGs, or having a separate resource related institution.
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7.3.2. Institutions: assessment

Source-based legitimacy

UNEP and the expanded UNEP perform well with regard to source based legitimacy, with
their long standing relationships with scientific bodies and other organisations, the tradition of
UNEP and its wide reaching discourse on environment and sustainability issues. The UNEO
proposal is likely to adopt these positive characteristics although, as a new institution, will be
lacking the “tradition” established by UNEP. The coalitions proposal, as for the international
trade in commodities pathway, is assessed as having moderate characteristics with regard to
expertise and discourse but again lacks the tradition of the more established institutions. The
environmental court of justice, can be expected to have expertise at its heart and a consistent
discourse with resource use sustainability, but again lacking significant tradition, even with the
provisions in the International Court of Justice. The Integrated Resource Management
Agency proposal also lacks tradition, but given its resource focus and broad proposed remit is
likely to have the strongest match to the discourse on resource use.

Process-based legitimacy

With regard to process-based legitimacy the three environmental institutions, UNEP, UNEO
and expanded UNEP, perform well. While it is possible that UNEO as a hew institution would
be able to gain more weight and authority compared to UNEP as a programme, also the
expanded UNEP with the agreements at Rio+20 that give UNEP the authority to formulate UN
system-wide strategies on the environment provide process-based legitimacy. However, both
an expanded UNEP and the UNEO proposal lack the dispute resolution function which would
solidify this advantage in accountability. This shortcoming is addressed by the environmental
court of justice proposal, whose primary function is accountability. Both this proposal and that
of the coalitions compare unfavourably with the others however on both measures of
participation. The Integrated Resource Management Agency proposal is likely to engender
participation from governments and non-governmental agencies, although potentially not to
the extent of the large UN led institutions, high levels of transparency would be expected but
accountability is lacking.

Outcome-based legitimacy

Compared against the four issues of resource use sustainability UNEP, quite understandably,
concentrates on physical supply and environmental degradation, although has recently begun
to address demand reduction issues as well especially with the 10-Year Framework of
Programmes on Sustainable Consumption and Production. The UNEO proposal and
expanded UNEP could reasonably be expected to do the same. Looking at the other
governance attributes of flexibility, implementation and multidisciplinary, they are somewhat
limited by their top-down institutional context.

The assessment of the coalitions proposal is the same as that given for the international trade
in commodities pathway — it is unknown on the basis that we do not yet know the specific
mandate chosen. However in comparison with the international trade in commodities pathway
two contrasting points can be raised: (i) where the coalition is based on economic grounds, its
applicability to international concern could be compromised, however (ii) it may be more
effective at driving change within the international concern institutional framework compared
to through the WTO.

For the environmental court of justice, whilst based on the criteria established for
effectiveness it could be expected to cover issues of physical supply, environmental
degradation and access to supply of biotic resources, its overall effectiveness is expected to
be severely limited by the need for governments to recognise its authority.

The Integrated Resource Management Agency performs the best in this regard with its role
as a resource focused organisation providing a coordinating role across the other agencies
with resource-related remits. Its institutional design is yet to be finalised and therefore it
cannot be discussed fully in the context of the broader lessons on good governance
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discussed in Section 6.4.1. However based on an understanding of the initial proposal one of
the key missing factors is financing.

7.3.3. Mechanisms: discussion

Treaties

It is not within the scope of this report to do an individual assessment of all resource related
treaties and determine their effectiveness. Whilst environmental and other resource related
provide the backbone to cooperation and action on issues of international concern, critics
point to the fact that during a period that created an unprecedented number of treaties and
international rules to protect the environment, we have also seen unprecedented
environmental degradation (Dodds et al., 2002, cited in Chambers, 2008; lvanova, 2013).
High levels of fragmentation within the current environmental governance regime are seen as
a key detractor (OHCHR, OHRLLS, UNDESA, UNEP & UNFPA, 2013).

Although ostensibly state led, NGOs and other interest groups can have a significant
influence on the development of international agreements through lobbying. Whether this is
seen as a positive or negative depends on who is lobbying and the outcome. Criticisms are
based around the lack of transparency regarding influence and the dominance of those
organisations with the resources and capacity to get their voice heard (often Northern based
NGOs and industry led interest groups) (Dufy, 2013; Deere-Birkbeck, 2009). A commonly
cited examples of negative impacts of NGO influence are in the conservation lobby, where
northern, conservation focused groups outweigh local state actors who are balancing
biodiversity and economic considerations (Dufy, 2013). In addition, the one member one vote
system typical of such multilateral processes does not allow for those most affected by the
direct environmental impact or indeed the economic impact of the treaty to have a more
heavily weighted opinion in the process (Dufy, 2013).

The lessons of multidisciplinary and capacity building considerations set out in Section 6.4.1
ring true for many of the treaties established to address resource issues. The progress, or
lack thereof, towards a sufficiently ambitious treaty on climate change has the opportunity to
address many of the resource use sustainability issues but also holds for many as an
example of the downfall of multilateralism. Hopes and expectations for the Rio+20 conference
in gaining bold commitments for a new, ambitious, collective global vision and concrete action
on sustainable development also remain unfulfilled, with a lack of political groundwork cited
as a key reason (lvanova, 2013; Oberthir & Pozarowska, 2013).

To some authors such recent lack of progress signals an ever-worsening state of
multilateralism, demonstrating an inability of the multilateral system to adapt to structural
changes in world politics (Oberthir & Pozarowska, 2013; OHCHR, OHRLLS, UNDESA,
UNEP & UNFPA, 2013). The need for consensus decision-making creates high hurdles for
change and states are focusing on a multitude of domestic and regional problems that make
global consensus difficult (Oberthir & Pozarowska, 2013; lvanova, 2013). The fact that to
achieve an outcome document from the Rio+20 conference required the Brazilian
government to move outside of the consensus process and undertake a series of individual
negotiations is evident of the increasing improbability of multilateral decision-making, and is
mirrored in other multilateral forums such as the WTO (Oberthir & Pozarowska, 2013).

However, others note that treaty formation is an evolving discipline and lessons learnt can be
integrated into treaty systems as they develop (Beyerlin & Marauhn, 2011; Young, 2011). For
example, the Strategic Plan to the Convention on Biological Diversity agreed 10 years after
the treaty ratification is cited as having the potential to unlock progress on biodiversity
protection (Beyerlin & Marauhn, 2011). Hopes are also raised for the climate process, with
an agreement to have “contributions” from all countries enshrined in the same legal
framework, with detail to be developed over the next two years in anticipation of COP21 in
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Paris*?, and the CSD regime also has from the Rio+20 conference an agenda for the next 20
years on which to build (Ilvanova, 2013).

As noted in Section 5.5, the international conferences associated with the various treaties
have become key focal points for the development of bottom-up mechanisms and have
supported the growing integration of participation by non state actors in the top-down
governance process. For example, in the document arising from Rio+20 paragraphs 42 to 55
affirm the commitment to engagement with non state actors and evidence of greater
application of this engagement post-Rio+20 is noted by some authors, and it has been carried
tough into the specification for the new high level political forum established to support the
Convention (lvanova, 2013). In addition to this 4,000 side events took place during the 10
days of Rio+20 leading to the establishment of over 600 voluntary commitments from
governments, businesses, civil society groups and universities in energy, transport, green
economy, disaster reduction, desertification, water, forests, agriculture and more (lvanova,
2013). This phenomenon has been noted in other studies of governance effectiveness, with
a sizeable proportion of the success of regimes being attributable to non-regulatory activities
(Young, 2011). With this in mind, it is important therefore not to consider the only outcome of
the international treaties as being the treaty text itself. Instead, these multilateral processes
can be seen as catalysts for a rich tapestry of initiatives all progressing towards the goal of
that treaty in support of, and sometimes in the absence of, an international governmental
agreement.

The need for international agreements however remains prominent for some authors. For
example, the Leadership Council for the Sustainable Development Solutions Network (2013)
state that: “we have no doubt that managing [these] public goods requires binding
international agreements”.

Drawing on the literature analysing the effectiveness of the human rights treaty regime in
addressing resource-related concerns, access to justice and remedy for victims has been
pointed out as still problematic. Key issues relate to: the cost of seeking judicial remedy; the
lack of resources and legal aid available to victims; the complexity of corporate structures;
difficulty in accessing information; jurisdictional challenges; and difficulties in enforcing
judgments (Human Rights Council, 2013). Others have also included a lack of justiciability of
individual claims against corporations; the absence of domestic legal frameworks recognising
the corporate legal accountability of multilateral enterprises; the inability to ‘pierce the
corporate veil’ to hold parent companies accountable for subsidiaries’ conduct (Business and
Human Rights Resource Centre, 2013). These challenges leave the question of distributive
justice and equity in the allocation of benefits from in the utilization and access to natural
resources often unresolved (Shelton, 2010; Schwartz, 2009).

The prospect of an International Convention on Resources has been raised by academics in
literature (e.g. see Bleischwitz et al., 2012) and formed a lively topic of discussion at the
recent World Resources Forum in Davos in October 2013. It is difficult to consider such a
proposal without being clouded by the slow progress of the climate talks, since the hopes of
Copenhagen in 2009. With this in mind, the response from Davos was a resounding “not
yet”. This is the view also put forward by Bleischwitz et al. (2012), who point to the potential
for step-wise development of international rules based on bottom up approaches in
information exchange, certification and stewardship. On a practical level similar problems to
those faced by the climate negotiations are likely to beset any international agreement on
resources, and indeed it can be argued that climate change is just a multiplier to the resource
sustainability issues we already face. Some areas that could potentially support an
international agreement are more specific in nature and include agreements on elimination of
environmentally harmful subsidies, extraction tax harmonisation and an international
phosphorus agreement.

2 View expressed by Yvo de Boer, former Executive Secretary of the UNFCCC speaking at a public
lecture at UCL on 2" December 2013
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Soft law

As demonstrated in Section 5.3.2, the field of soft law related to resources is an extremely
expansive and varied one. It is impossible for this report to analyse all existing soft law
initiatives and track all developments and proposals made, however it does discuss one of
the most prominent proposals on the table — the Sustainable Development Goals or SDGs.

Suggested by Colombia and Guatemala and supported by multiple international scientific and
political panels, the SDGs are seen by many as one of the most important outcomes of Rio
+20, with a UN General Assembly decision establishing the open working groups for their
development on 22" January 2013 (Ivanova, 2013). They build on the Millennium
Development Goals (MDGs) which are considered to have successfully mobilised political
attention, fostered public awareness, harnessed resources, and induced governments and
others to collect and produce new data and information (lvanova, 2013; Leadership Council of
the Sustainable Development Solutions Network, 2013).

As currently proposed, the SDGs are not 100% resource focused; instead they seek to frame
the nexus between basic human needs, environmental sustainability, social equity and
governance tools (Ilvanova, 2013). As such, resources are at their heart even if not the
explicit focus. However they are important as commitment to the principle of the SDGs has
already been gained and many see this as a prime vehicle for introducing non-binding
agreements on sustainable resource use.

The Leadership Council of the UN’s Sustainable Development Solutions Network (2013) put
forward 10 potential SDGs of which four had direct relevance to resources (see
Box 5 for more details):

e Achieve development within planetary boundaries

e Improve agriculture systems (... and raise rural prosperity)

e Curb human-induced climate change and ensure sustainable energy

e Secure ecosystem services and biodiversity, and ensure good management of water

and other natural resources

Also of relevance for this work is the proposal for an SDG to transform governance for
sustainable development. It should also be noted that the SDGs are very much in an
evolutionary phase and new additions/amendments are being made. For example, discussion
in on-going regarding the potential for an urban SDG, which would also have significant
relevance for resources®®,

Box 5: Potential SDGs of most relevance to resources and governance
(adapted from Leadership Council of the Sustainable Development Solutions Network, 2013)

Goal 2: Achieve development within planetary boundaries
All countries have a right to development that respects planetary boundaries, ensures
sustainable production and consumption patterns and helps to stabilise the global population
by mid-century.
e Target 2b: Countries report on their contribution to planetary boundaries and
incorporate them together with other environmental and social indicators, into
expanded GDP measures and national accounts.

Goal 6: Improve agriculture systems and raise rural poverty

Improve farming practices, rural infrastructure, and access to resources for food production to
increase productivity of agriculture, livestock, and fisheries, raise smallholder incomes,
reduce environmental impacts, promote rural prosperity, and ensure resilience to climate
change.

B il Jager, Sustainable Europe Research Institute, pers comm.
PU Page 82 Version 1.0



POL FREE Deliverable D2.5

Policy Options for a Resource-Efficient Economy

e Target 6a: Ensure sustainable food production systems with high yields and high
efficiency of water, soil nutrients, and energy, supporting nutritious diets with low food
losses and waste.

e Target 6b: Halt forest and wetland conversion to agriculture, protect soil resources,
and ensure that farming systems are resilient to climate change and disasters.

e Target 6¢: Ensure universal access in rural areas to basic resources and
infrastructure services (land, water, sanitation, modern energy, transport, mobile and
broadband communications, agricultural inputs, and advisory services).

Goal 8: Curb human-induced climate change and ensure sustainable energy
Curb greenhouse gas emissions from energy, industry, agriculture, built environment, and
land-use change to ensure a peak of global CO2 emissions by 2020 and to head off the
rapidly growing dangers of climate change. Promote sustainable energy for all.
e Target 8a: Decarbonise the energy system, ensure clean energy for all, and improve
energy efficiency, with targets for 2020, 2030 and 2050.
e Target 8b: Reduce non-energy-related emissions of greenhouse gases through
improved practices in agriculture, forestry, waste management, and industry.
e Target 8c: Adopt incentives, including pricing greenhouse gas emissions, to curb
climate change and promote technology transfer to developing countries.

Goal 9: Secure ecosystem services and biodiversity, and ensure good management of
water and other natural resources

Biodiversity, marine, and terrestrial ecosystems of local, regional and global significance are
inventoried, managed and monitored to ensure the continuation of resilient and adaptive life
support systems and to support sustainable development. Water and other natural resources
are managed sustainably and transparently to support inclusive economic and human
development.

e Target 9b: Participate in and support regional and global arrangements to inventory,
monitor and protect biomes and environmental commons of regional and global
significance and curb trans-boundary environmental harms, with robust systems in
place no later than 2020.

e Target 9c: All governments and businesses commit to the sustainable, integrated and
transparent management of water, agricultural land, forests, fisheries, mining and
hydrocarbon resources to support inclusive economic development and the
achievement of all SDGs.

Goal 10: Transform governance for sustainable development
The public sector, business and other stakeholders commit to good governance, including
transparency, accountability, access to information, participation, an end to tax and secrecy
havens, and efforts to stamp out corruption. The international rules governing international
finance, trade, corporate reporting, technology, and intellectual property are made consistent
with achieving the SDGs. The financing of poverty reduction and global public goods
including efforts to head off climate change are strengthened and based on a graduated set
of global rights and responsibilities.
e Target 10c: Rules for international trade, finance, taxation, business accounting, and
intellectual property are reformed to be consistent with and support achieving the
SDGs.

A similar set of goal themes have been identified by Schoon et al., (2013), who using a
sustainable consumption and production focused approach, suggest the following:

e Ending extreme poverty, reducing inequality, securing social justice;

e Securing sustainable, clean energy for all with climate protection;

e Food security, good nutrition and sustainable agriculture and food production;
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e Sustainable water consumption and management, achieving universal access to
water and sanitation;

e Protecting biodiversity and ecosystem services and ensuring sustainable natural
resource management.

The outcome of the various working groups that are developing the goals is expected in early
2014 (lvanova, 2013). Some even see that global partnerships for post-2015 (be they SDGs
or revised MDGSs) can have a broader effect on multilateralism, promoting a more effective,
coherent and representative and accountable global governance regime (OHCHR, OHRLLS,
UNDESA, UNEP & UNFPA, 2013).

Integrating these resource issues into such a process which already has widespread
commitment and one which has had some success, through the Millennium Development
Goals, is clearly an advantage. However this is such a cross cutting issue that it could be
considered that it will be stretched too thinly, and therefore this is unlikely to be the only
vehicle required. In addition, questions remain on how they might be combined with any post-
2015 millennium development goals (MDGSs) as well as the important issue of their
institutional placement (Oberthir & Pozarowska, 2013). Some also question the process and
its potential to separate out the three pillars of sustainable development rather than looking
for synergies and trade offs, and its reliance on consensus building which is not shown to be
strong at the moment (Oberthir & Pozarowska, 2013).

7.3.4. Mechanisms: assessment

Source-based legitimacy

The process of treaty development is one that has significant tradition and increasingly
utilises strong frameworks for incorporating expertise, with the relationship between the IPCC
and UNFCCC a key example of this. Where their discourse deviates from the dominant
discourses of society is in its ultimate goal of global consensus, which can be at odds with
more nationalistic approaches.

The SDG proposal, although in early stages of development, is demonstrating a high
dependence on expertise, utilising expert working groups to consider and develop appropriate
goals, targets and evidence base. Although a new approach, it draws some “tradition” from
the MDGs, the precursors to the SDGs, and in its wide reaching approach it can be
considered to perform well on discourse.

Process-based legitimacy

On process based legitimacy both the hard law and soft law approaches perform well. The
only area of weak performance is the accountability. This is a particular issue for the SDGs —
as soft law mechanisms they are non-binding and therefore have no authority to address non-
compliance. Whilst the treaty-based regimes should have a much higher level of
accountability due to their binding nature, evidence has shown that this is not always easy to
access.

Outcome-based legitimacy

Current treaties in the international concern pathway focus on physical supply, environmental
degradation, access to supply and socio-economic impacts, and do not address demand
reduction or price volatility issues. Moving to the other governance aspects of flexibility,
implementation and multidisciplinary approach, these are key areas of criticism of multilateral
environmental agreements in the past, and key considerations for treaty design in the future.
The SDGs, as a soft law mechanism, potentially have more potential to address these key
design issues. Financing in particular has become a key issue for more recent treaty
development (through the UNFCCC) and is likely to also apply to the SDGs.

7.3.5. Summary assessments
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The tables below presents a summary of the assessment made for the international concern
pathway. These are subjective judgements made by the author aimed to summarise the
discussion above and should not be considered out of this context.

Input legitimacy
Dark shading indicates strong performance, light shading moderate performance and no
shading weak performance.

Table 6: International concern pathway - input legitimacy summary assessment

Source-based Process-based legitimacy
legitimacy
Governance approach (institutions in —
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Environmental court of justice
Integrated Resource Management Agency
Treaties
Sustainable Development Goals
Output legitimacy
Table 7: International concern pathway - output legitimacy summary assessment
Issues Resources
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UNEP 0 0 1] a 1] 1]
UNEO 0 0 0 0 0 0
Expanded UNEP 0 0 0 0 0 0
Coalitions of the powerful ? ? ? ? ? ? ? ?
Environmental court of justice 0 (0) 0 0 0 0
Integrated Resource (1)) @) (1)) @m0 0 0 0
Management Agency
Treaties 0 ()] 0 0 O 0 0
Sustainable Development Goals ? ? ? ? ? ? ? ?

Note: The coalitions of the powerful proposal is yet to be defined sufficiently for an assessment to be
made of its scope, although the current literature indicates that it has potential in this regard. The IRMA
proposal is also not fully defined although its purpose is to reflect the full range of resource issues.

Parentheses have also been included for the “Access to supply and price volatility” column for the ECJ

PU Page 85 Version 1.0




POL FREE Deliverable D2.5

Policy Options for a Resource-Efficient Economy

and Treaties to reflect that fact that whilst there may be potential to address some access issues, they
are unlikely to be able to address price volatility.
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7.4. Legitimacy of governance in the “commons” pathway

7.4.1. Institutions - discussion

The International Maritime Organization (IMO)

With the increase in international traffic, shipping shows an increasingly strong impact on high
seas biodiversity and resources (Baker et al 2001; Raaymakers, 2003; Abdulla and Linden,
2008). Such impact includes: noise pollution, ship pollution and emissions, collisions and
noise, grounding and anchor damage, transportation of non-indigenous species and collision
with marine mammals (Baker et al. 2001; Abdulla and Linden 2008). Shipping-related
environmental pollution is mainly caused by pollution incidents and emergencies, operational
discharges and emissions, transfer of invasive species and dumping of waste at sea
(Raaymakers, 2003). While the IMO has been identified by the 1992 Rio Agenda 21 as a key
institution to adopt regulation to address the degradation of the marine environment, it has
been criticised on several grounds.

First, its effectiveness has been questioned based on its alleged failure to address non-
implementation and non-compliance within existing convention and standards, especially in
the case of flag states members of the IMO council (Birnie, Boyle, Redgwell, 2009;
Raaymakers, 2003). While this aspect has been dealt with through the establishment of a
sub-committee on implementation in 1993, this committee has made little progress in its
mandate ‘to identify measures necessary to ensure effective and consistent global
implementation of IMO instruments, paying particular attention to the special difficulties faced
by developing countries’. Some commentators have seen this lack of progress as a
confirmation of the IMO limited supervisory power (Birnie, Boyle, Redgwell, 2009).

Second, the IMO is said to experience difficulties to act where there is strong lobby (Kimbell,
2005). In some areas, this tension has been seen as leading to an ‘asymmetric standard
setting’ influenced by developed/industrialised countries at the expenses of emerging
developing countries (Fitzmaurice, 2005). This has been considered as a limit to the
organization’s ability to deliver strong regulation and compliance mechanisms. However,
highly specialised non-state actors generally play a more active role within the IMO than in
other UN organizations. This makes the IMO a participatory forum involving business and
industry associations as well as environmental NGOs (FoE, Greenpeace International, IUCN)
in the negotiating process (although they lack decision-making power). While this has led to
some slow negotiations via a largely deliberative process, the Organization has been able to
quickly react to emergency situations (e.g. incidents such as the Torrey Canyon, the Erika
and the Prestige) as well as enable the development of the legal framework to adapt to
emerging technologies (e.g. Carbon Capture and Storage and ocean iron fertilization
amendments under the London Convention and London Protocol on Dumping of Waste at
Sea).

It has been argued that, despite its wide mandate, IMO’s main functions remain limited to
questions of technical character, where economic and commercial consideration prevail over
resource sustainability concerns (e.g. fisheries, exploitation of the deep-seabed resources)
(B.O. Okere, 1981, cited by Fitzmaurice, 2005). However others see that, in the context of
the wide engagement of the IMO in matters of general marine environmental protection law,
its contribution is “enormous and undisputed” (Fitzmaurice, 2005). Importantly this institution
has also enabled the consideration of substantive environmental matters likely to affect
marine living and non-living resources (CCS and geo-engineering more recently).

International Seabed Authority (ISA)

The ISA has been openly criticized by the United States as an ineffective and flawed
organization, which was one of the reasons for the US not to ratify UNCLOS. Despite the
challenges, the ISA constitutes one of the few international institutions truly devoted to the
common resource management. Its role has been influential in terms of promotion of
knowledge and scientific research in the Area. However, its influence has been modest, and
is likely to remain so until a commercial interest in deep-seabed mining emerges (Wood,
2007). It has been suggested that this organization has the role and the potential to be
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expanded in the future to meet new demands and objectives in the global commons
(Scovazzi, 2004).

The Antarctic Treaty Consultative Meeting (ATCM) and the Commission for the
Conservation of Antarctic Marine Living Resources (CCAMLR)

One of the main feature and challenges in the effectiveness of the ATCM is the regime of
differentiation between Parties to it, where only a limited group of States have decision-
making power. For this reason, this institution has been described as ‘hegemonic consortium
of world powers’ (Berguno, 2002). Political opposition between States within the ATCM has
also been traditionally strong. In 1983 some developing States, led by Malaysia and
supported by NGOs, succeeded in placing Antarctica on the UN Agenda (so-called question
of Antarctica) to claim for its internationalized regime. Despite the initial support of the UN
General Assembly which recognized an international interest in the resources of the Antarctic
region, this claim was not widely supported. Yet the institution has however a high
sophistication and provide a forum for inclusion of scientific knowledge into its decisions via
the support of the Scientific Committee on Antarctic Research (SCAR).

7.4.2. Institutions — Assessment

Source-based legitimacy

In the governance of global commons, the IMO and the ISA embrace considerable technical
and scientific expertise. Within the IMO, support is provided through a series of scientific
groups, subsidiary bodies on scientific and technological advice as well as procedure for
scientific findings to be included in their work. Scientific knowledge and research is also one
of the key areas of the ISA mandate. However, given a difference in their scope, the IMO’s
tradition and ability to shape the institutional debate on the global commons seems to be
stronger than the ISA’s.

In the Antarctic region, both the Antarctic Treaty Consultative Meeting and the Commission
strongly rely on scientific advice. However the relationship between the Scientific Committee
and the Commission has been at times controversial. The Commission is to take account of
the recommendations of the Scientific Committee in its decisions. Yet it has been argued that
“the breakdown in institutional relationship between the two bodies between 1982 and 1987 is
one of the factors identified as contributing to the failure to fully operationalize the convention
is the early years” (Regdwell, in Freestone, 2005). Such politicization of science and
entrenched interests remain a challenge. The Commission’s approach to limit the scientific
input in some specific areas (e.g. fisheries and other political interests) could therefore be a
concern (Redgwell, in Freestone, 2005).

While the majority of these institutions have a long tradition in addressing global commons
governance, the ISA has possibly a moderate history in dealing with deep-seabed mining, in
consideration of remaining uncertainties in this area.

Process-based legitimacy

Despite a different scope, both the IMO and ISA institutions benefit from a wide participation
from governments. ISA has 166 Member States in its Assembly, and 36 Members in its
Council with a balanced distribution between consumer States (four), investor States (four),
major net exporters (four), developing States with special interest (six) and States elected
based on the principle of equitable geographic distribution (paragraph 15, of section 3, of the
annex to the Agreement). NGOs that express their interest in the matter addressed by the
ISA, can be granted observer status.

Despite the criticisms addressed above, the IMO has increasingly seen an excellent
interaction with other international governmental organisations, NGOs and States. Despite its
highly technical focus, there is a large and effective cooperation between parties, including
from developing States. Fitzmaurice (2005) notes that “[tlhere are very few organizations that
could match IMO in its role of actively shaping and influencing the treaty-making process
among states”.
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Conversely, the Antarctic treaty-based institutions only have limited participation from both
States and NGOs. This issue might have an effect on the transparency and accountability of
these institutions. This is particularly likely in the context of the differentiation in status of the
Parties in the ATCM.

Outcome-based legitimacy

Overall, the IMO has a strong record in effectiveness of its work, both on economic and
commercial areas, as well as on environmental protection. It has performed a role of
negotiator as well as initiator of changes in existing treaties, by way of providing a forum for
amendment and adaptation of these instruments to emerging knowledge and new activities
(Fitzmaurice, 2005). Within the limit of its resource-based mandate (i.e. only deep-seabed),
the ISA can also be considered a successful resource management organization. This
assessment supports claims for the expansion of its mandate to new activities in the Area.
Both institutions then provide a potential for adaptability and flexibility to new and emerging
challenges in the management and protection of the global commons.

7.4.3. Mechanisms - discussion

UNCLOS regime

The High Seas have the legal status of global common, which means that all states can use
them with due regard to other State’s interest, including the protection of the marine
environment (part XIl) and conservation and management of the high seas’ living resources
(Part VIl section 2). The resources of the Area'® have been qualified as ‘common heritage of
mankind’, which requires a share of benefits from the exploitation of these resources to be
allocated to all States. In the high seas, a series of freedoms can be exercised by all States,
such as freedom of navigation (art 87 and 90 UNCLOS) fishing, marine scientific research,
laying of undersea cables and pipelines, construction of artificial island and other installations,
and other specified activities (e.g. deployment of undersea vessel tracking and intelligence
gathering devices). Freedom of navigation in the high seas is more specifically regulated by
other marine agreements (e.g. MARPOL).

In the high seas, the flag State has jurisdiction over ships flying its flag (Art 94 UNCLOS). The
flag State has therefore rights and obligations with respect to its registered ships, including an
obligation to ensure that they comply with all relevant maritime safety and environment
protection requirements established by the ‘competent international organization’, such as the
IMO. But the effectiveness of flag state control over environmentally harmful activities or
emergencies has been criticised, leading to strengthening the role of coastal States via
dedicated IMO instruments. But the importance of an effective role of flag States in controlling
the conduct of its ships in the high seas, has been stressed as a way to address the ‘tragedy
of the commons’. This argument then advocates for an enhancement of flag States’
responsibilities in this respect (Raaymakers, 2003).

Part XII UNCLOS includes provisions for preventing, reducing and controlling pollution from
vessels in the Area Beyond National Jurisdiction (ABNJ). They specifically require States to
adopt measures to address pollution for: preventing accidents and dealing with emergencies;
ensuring the safety of operations at sea; preventing intentional and unintentional discharges;
and regulating the design, construction, equipment, operation and manning of vessels (art 94
UNCLOS). Such measures clearly impact on shipping activities and on the conservation of
living and non-living resources in the high seas. In this context, UNCLOS provides a
framework regime within which the more specific provisions of IMO conventions of relevance
for the governance of the high seas can be implemented.

Deep-sea mining activities are also addressed by UNCLOS and its 1994 Part X
Implementing Agreement by ISA regulations and by specific contract agreements between

1% Article 133 UNCLOS defines these resources as “all solid, liquid or gaseous mineral resources in situ in the Area at or beneath
the seabed, including polymetallic nodules’
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ISA and individual operators™. UNCLOS provides for a system of revenue sharing for the
exploitation of resources in the Area (art 76, 82). Payments or contributions in kind have to be
made through the ISA after the first 5 years of production. Such contribution has to be shared
between all States, taking into account the interests and needs of developing countries, as
well as further guidelines from the ISA assembly. As part of the right to explore and exploit
the resources in the Area, Art 112 establishes a freedom to lay cables and pipelines on the
bed of the high seas, subject to due regard being paid to the interests of other States in the
exercise of their high seas freedoms. This is generally considered a rule of customary
international law.

In governing activities in the Area, the Convention includes provisions on the protection of the
marine environment, including an obligation to minimise pollution from seabed resource
exploration and exploitation (art 192 and 194). The convention specifically requires States to
prevent, reduce and control pollution of the marine environment resulting from seabed
activities subject to their jurisdiction, and to develop common rules or standards at global,
regional and national level to this end (articles 208-209 UNCLOS). However, these
provisions have been criticised for their generality in addressing the harmful effects of seabed
mining activities, which would fail to provide a comprehensive regime to control pollution from
oil and gas activities (A. Yankov in Freestone, Barnes and Ong (eds) 2006 cited by
Roggenkamp et al., 2008).

The impact of UNCLOS on the international governance of the high seas and the Area has
been large. While some have questioned the vagueness and openness of its obligations
(Dizidzornu and Tsameyi, 1991), the Convention constitutes a unique global agreement that
‘provides extensive coverage of a wide range of issues impacting on the governance of the
common resources’. UNCLOS can therefore be considered as a catalyst for further
developments and multilateral action in this field in the future.

IMO instruments

Within its mandate, the IMO has facilitated the adoption of a number of specialised
Conventions and non-binding instruments, including codes of conduct, recommendations and
guidelines on shipping and its impact over the marine environment and its resources. Some
of these have acquired the status of ‘generally accepted international rules and standards’ for
the purpose of the 1982 UNCLOS.™

Of special significance for the preservation of the commons, the IMO has also developed
guidelines for the designation of Particularly Sensitive Sea Areas (PSSAs), which are relevant
to the development of high seas protected areas and reserves (see below). These areas can
be designed based on their ecological, socio-economic, or scientific attributes where
international shipping might constitute a threat. According to the IMO Guidelines, {tJhe
criteria relate to PSSAs within and beyond the limits of the territorial sea. They can be used
by IMO to designate PSSAs beyond the territorial sea with a view to the adoption of
international protective measures regarding pollution and other damage caused by ships’.17
As a result, when a PSSA is declared, protective measures, such as shipping routeing
measures, can be established. Raaymakers notes, ftJhe IMO regime thereby provides an
existing, globally accepted, international mechanism for the establishment of special
protective measures in certain areas, which should be used in any development of high seas
governance arrangements, where shipping is an issue.’ (Raaymakers, 2003:20)

> The latter will not be addressed in this report.

16 Key shipping-related IMO agreements are: International Convention for the Prevention of Pollution from Ships, 1973, as
modified by the Protocol of 1978 relating thereto (MARPOL73/78); Convention on International Regulations for Preventing
Collision at Sea, 1972 (COLREG); the International Convention on Standards of Training, Certification and Watch-keeping for
Seafarers, 1978 (STCW); the International Convention for the Safety of Life at Sea, 1960 (SOLAS); International Convention on
Oil Pollution Preparedness, Response and Cooperation 1990(0OPRC 90); Protocol on Preparedness, Response and Cooperation to
Pollution Incidents by Hazardous and Noxious Substances 2000 (HNS Protocol); International Convention Relating to
Intervention on the High Seas in Cases of Oil Pollution Casualties, 1969 (INTERVENTION Convention) and the Protocol Relating
to the Intervention on the High Seas in Cases of Pollution by Substances Other than Oil, 1973.

Y The Guidelines on designating a "particularly sensitive sea area" (PSSA) are contained in IMO resolution A. 982(24) Revised
guidelines for the identification and designation of Particularly Sensitive Sea Areas (PSSAs).
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ISA regulations

While commercial activities in the Area are not yet viable, in 2000 the ISA adopted regulations
on Prospecting and Exploration for Polymetallic Nodules in the Area'®. The regulations set the
procedure to require authorisation for exploration and specifically address the environmental
impact of these activities. In this context, they prohibit prospecting if substantial evidence
indicates that serious harm might arise from these activities (reg 2) and require the operator
to take all measures to prevent environmental impact as well as monitor the operations (reg
31).lg The operator must also propose areas to be set aside and used as ‘preservation
reference zones’, where mining is prohibited in order to protect the seabed biota. However, it
has been pointed out that the effectiveness of PSSAs depends not only upon their protection
from the impact of mining, but also from other activities (Kimball, 2005). Since 2001, the ISA
has also been working on draft regulations on prospecting and exploration for polymetallic
sulphide and cobalt-rich crust deposits®®. Currently, areas of exploration of polymetallic
nodules and polymetallic sulphides are in the Clarion-Clipperton Fracture Zone, the Indian
Ocean and in the Mid-Atlantic Ridge. Following increasing interest and the issuance of
several authorisations for explorations of polymetallic nodules, the ISA is now considering the
regulations on exploitation of these resources.

Overall some of the remaining challenges arising from these mechanisms are:
- civil society exclusion from the decision-making process and limited access to
information;
- lack of regular reporting on compliance, which limits the ability to assess
effectiveness against set objectives; and
- little awareness, expertise and information among both decision-makers and private
actors.

Antarctic Treaty System

The regime’s priorities are largely focused on the preservation of Antarctic and its resources
as a ‘natural reserve devoted to peace and science (art 2 Antarctic Treaty). As such it
provides a mechanism to ensure environmental protection and conservation of the global
resources, and govern their management, including a 40-year moratorium on commercial
mining activities (art 4). However the wording of article 2 has been considered more of
symbolic than of a legal significance (Regdwell, 1994).

As noted by Sands (2012), “overall this regime has played a catalytic and innovative role,
contributing to the progressive development of rules and techniques relating to information
exchange, scientific advisory processes, environmental impact assessment, observation and
inspection, the management of waste streams, liability for environmental damage,
enforcement procedures and institutional arrangement”. Others have defined it as the most
successful regional management regime to date (Scott in Fitzmaurice et al., 2010).

Uniform Shipping regime

With respect to shipping in the high seas, the development of a uniform shipping regime has
been proposed (Raaymakers, 2003). Such framework would a) address conflicts between
national and regional regimes that apply to the shipping industry, and b) provide a level-
playing field to ensure that shipping does not impair or harm the ability to effectively conserve
and exploit common resources in the high seas and the Area. This proposal relies on the
coordinating role of IMO in stimulating cooperative dialogue and action in this area.

Marine Protected Areas

With regard to governance proposals with respect to deep seabed mining, the emphasis has
been put on the need to designate marine protected areas to protect biodiversity in ABNJ.
The CBD Secretariat report notes that, although the ISA would have mandate to establish
protected areas to control pollution and prevent to marine environment from mineral activities,

8 These resources contain: manganese, cobalt, copper and nickel.
sa, Regulations for Prospecting and Exploration for Polymetallic Nodules in the Area, 19 July 2000
% These are sources of copper, iron, zinc, silver and gold, as well as cobalt.
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“whether the regulations already adopted will be effective in this respect is not yet been
adequately tested” (Kimball, 2005). Interestingly, thus far only a handful of designations have
been made under the shipping regulations, while none has been made under the ISA
regulations, as the commercial exploitation of deep seabed resources is still far away. In this
context, though, the guidance of IMO and of the ISA regulations on protected areas could be
of support for the design and conditions of marine protected areas in the ABNJ. The ISA’s
Secretary General has also been in favour of the development of internationally agreed
criteria for the identification of sites of critical importance and sensitivity in the Area (ISA,
2002).

7.4.4. Mechanism - Assessment

The assessment below focuses on the UNCLOS regime. As the primary legislative vehicle for
governing State activities at sea, which comprise the majority of the commons pathway as
defined for this report, it is representative of the group of mechanisms that operate within this
pathway. Furthermore, many of the observations on the other mechanisms are reflected in
the institutional analysis in the previous sub-section. The two proposed mechanisms — the
uniform shipping regime and marine protected areas — are expected to be applied within the
framework of the existing governance regime and therefore can be expected to share the
governance attributes of UNCLOS in the context of this assessment.

Source-based legitimacy

As an umbrella framework open to global participation, UNCLOS ‘s implementation and
development rely widely on scientific input. Since its entry into force, it has constituted an
important reference for the governance of the global marine environment and its resources,
including in the high seas and the Area. Under the UNCLOS umbrella, the role of ISA
regulations can be considered the main realisation of UNCLOS provisions with respect to the
mineral resources in the Area. Similarly, IMO regulations are crucial to substantiate the
general and often vague provisions of UNCLOS. It can certainly be considered as a legitimate
forum. Scientific input is a driving force in all these mechanisms.

Process-based legitimacy

States’ Participation in UNCLOS is wide, although some key states such as the US are still
not a Party to it. While non-governmental organization participation is allowed, it has
generally been weak and is restricted for UNCLOS subsidiary bodies. This could be seen as
a moderate legitimacy in terms of transparency and accountability. Moreover, given the
absence of a permanent treaty-based institution for UNCLOS, meetings of the Parties are
convened by the UN secretary general ‘when necessary’ (art 319.(2)( e). This makes this
mechanism more static then those where Parties meet regularly.

Outcome-based legitimacy

UNCLOS has been described as ‘the constitution of the oceans’, owing to its
comprehensiveness and ambition. While it only provides general obligations (umbrella
convention), it constitutes an effective and far-reaching framework for the international
governance of the global commons. Its effectiveness however relies on precise rules and
scientific standards established in more detailed mechanisms (e.g. IMO regulations and
standards; ISA regulations).

7.4.5. Summary assessments

The table below presents a summary of the assessment made for the global commons
pathway. These are subjective judgements made by the author aimed to summarise the
discussion above and should not be considered out of this context.
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Input legitimacy

Dark shading indicates strong performance, light shading moderate performance and no

shading weak performance.

Table 8: Commons pathway - input legitimacy summary assessment

Source-based Process-based legitimacy
legitimacy

Governance approach (institutions in

normal type; mechanisms in italics)

IMO

ISA

ATCM

CCAMLR

UNCLOS

Output legitimacy

Expertise

Tradition
Discourse
Governmental
participation
Non-
governmental
participation
N1 | Accountability
. Transparency

Table 9: Commons pathway - output legitimacy summary assessment

Issues

Resources

Governance approach
(institutions in normal type;
mechanisms in italics)

Physical supply and
environmental
degradation

Access to supply
and price volatility
Socio-economic
Demand reduction

issues
Global utility

Commodities
Embedded
resources
resources
Commons

IMO

ISA

()

ATCM

CCAMLR

o | | o

UNCLOS

-]

| I | | | I o

(0)

Note: The parentheses in the “Access to supply and price volatility” reflect that fact that these
institutions/mechanisms address access to supply but not price volatility
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7.5. Summary

The majority of the institutions and mechanisms in operation or proposed for sustainable
resource use have been assessed in accordance with the criteria on legitimacy, separated by
the different pathways through which resources are used globally.

Input legitimacy

Input legitimacy is a measure of the process of governance formation and operation. It is
applicable regardless of the topic to which the governance system applies.

Table 10: Summary assessment of input legitimacy - all pathways

Source-based Process-based
legitimacy legitimacy
Governance approach (institutions in =
normal type; mechanisms in italics) =
[}
© 1S > >
Ec | Ec | = 2
o c ) EGS | 3® | & ®
S ) 5 ce | 22| § 2
g |35 3 2|28 | g
3 8 2 o5 |1 a5 | 8 3
] - a Oa | Z2a | < =
Trade in commodities pathway
World Trade Organisation
Coalitions of the powerful

Enhanced Sustainable Commodity
Agreements

Global supply chains and transnational companies pathway

Business-focused initiatives

Global extended producer responsibility

International concern pathway

UNEP

UNEO

Expanded UNEP

Coalitions of the powerful

Environmental court of justice

Integrated Resource Management
Agency

Treaties

Sustainable Development Goals

Global commons pathway

IMO

ISA

ATCM

CCAMLR

UNCLOS

*Controversial
*But US still not a Party

Source-based legitimacy

Overall it can be seen that the institutions and mechanisms concerning resources (existing
and proposed) have a strong tradition of incorporating appropriate expertise. The assessment
indicates that the discourse promoted by these institutions/mechanisms is moderate or better,
with the notable exception of the WTO which does not seem to have not kept pace with
changing attitudes to production and consumption and global relationships. A more mixed
picture can be seen when looking at tradition, however this is to be expected from such a
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dynamic and expanding area of governance and from an assessment that includes both
established and proposed governance approaches. It can be argued that an absence of
tradition is not necessarily a weakness, particularly where the existing governance approach
has been shown to be lacking.

Process-based legitimacy

The large number of institutions and mechanisms with a strong or moderate governmental
participation demonstrates the continued prominence of nation states in governance
approaches to resources in both the existing and proposed governance solutions, although
not all provide for full global participation (coalitions of the powerful and the Antarctic
governance institutions are examples). Non-governmental participation in top-down
institutions and mechanisms has increased considerably over recent years but is still lacking
in some areas, with the WTO, coalitions of the powerful and the environmental court of justice
proposal assessed as weak in this regard (the latter two being dependent on final institutional
proposals). Accountability is the component of legitimacy that the resource governance
approaches perform worst in with only extended Sustainable Commodity Agreements, global
Extended Producer Responsibility and the Environmental Court of Justice being assessed as
strong in this regard. All of these however are proposals and not established governance
approaches and therefore it remains to be seen whether they can deliver on accountability.
The final component, transparency, is again an area that has had much focus in recent years
and subsequently most established and proposed governance approaches perform well. For
the coalitions of the powerful it will remain to be seen whether they can deliver on
transparency; the WTO is an existing approach that is again lacking.

Output legitimacy
Looking at the output legitimacy component, the focus is on how the institutions and
mechanisms address the issues of sustainable resource use.
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Table 11: Summary assessment of output legitimacy - all pathways

Issues Resources
Governance approach -
A ) ) 2
(|nst|tut|9ns in nprmal type; < - E
mechanisms in italics) > 5= | 2 5
53 _[ 28| |2 |g
5 € © %] g 8 8 Q S *?
n L2 o o = El ow | Ew 2
—E®lI =8| 9o e Bl g0 | 50 | 5
TSl ol | O c el go | Z¢o | 8
Cog|l 25| 58| < E|l o5 | ®5 | E
=Y ] = Q o o
>SS o OO o > 1= IS o 2 o =
S 0| ©Oc¢ o O [} o | E g £ 9 o
O oo <® n . (@] O w o = @)
Trade in commodities pathway
World Trade Organisation () 0
Coalitions of the powerful ? ? ? ? ? ? ? ?
Enhanced Sustainable O ? O O

Commodity Agreements

Global supply chains and transnational companies pathway

Business-focused initiatives 0 0 0 0 0 0 (0)

Global extended producer 0 ad
responsibility

International concern pathway

UNEP 0 0 0 a 1] 1]
UNEO 0 0 0 0 0 0
Expanded UNEP 0 0 0 0 0 0
Coalitions of the powerful ? ? ? ? ? ? ? ?
Environmental court of justice 0 (0) 0 0 0 0
Integrated Resource (1)) (@) ()] @m|]o O 0 0
Management Agency

Treaties 0 (0) a a a a
Sustainable Development Goals ? ? ? ? ? ?
Global commons pathway

IMO 0 0
ISA 0 (0) 0
ATCM 0 0
CCAMLR 0 0
UNCLOS 0 (0) 0

Looking at the issues of sustainable resource management it appears that the physical supply
and environmental degradation issue is covered by a number of different governance
approaches, reflecting a history of global cooperation in environmental issues, albeit a history
that is fragmented and with varying success. The institutions developed for environmental
protection purposes have recently adopted a focus on demand reduction, which has enabled
this issue to be brought into the international arena despite having relatively few dedicated
governance institutions or mechanisms at the global level. Socio-economic issues and
access to supply (in particular the price volatility component) appear to be much less of a
focus in existing and proposed governance approaches and deserve more attention. Looking
across the categories of resources adopted for this study, commodities and global commons
show the strongest representation although all seem to be reasonably well catered for across
the different governance approaches. A more nuanced view however may become evident if
looking at individual resources as opposed to resource categories.
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8. Governance for sustainable resource use —
considering feasibility in 2050

This chapter turns to the issue of feasibility of the governance institutions and mechanisms
described in the preceding chapter. More speculative in nature, this chapter seeks to consider
what governance attitudes could dominate in 2050 and how this would shape the suite of
approaches most likely to succeed.

8.1. Feasibility assessment

As discussed in Section 6.4.2, the impact of the different future governance issues can be
considered through the aspects of legitimacy. The most pertinent governance institutions and
mechanisms have been assessed on components of legitimacy in Section 7, with all
components considered equally. In this section we review the components of input legitimacy
(source-based and process-based) in the light of the different possible governance futures
identified in Section 6.4.2 to consider their relative weighting and what this implies in terms of
the likely success of different institutions and mechanisms. Output legitimacy is not
considered as effectiveness is seen to be equally important regardless of the prevailing
governance attitude.

The text below, organised under the different governance futures (1) establishes the effect of
the governance future on the input legitimacy sub components (grouped under source-based
legitimacy and process-based legitimacy) in both positive and negative terms, then (2)
identifies the implications for governance institutions and mechanisms.

8.1.1. A multilateral world

Source based legitimacy:

e Expertise: neutral for this governance future.

e Tradition: although tradition is more commonly associated with large multilateral
processes, this is not likely to be a limiting factor for this governance future, as
sufficient appetite for new multilateral institutions and mechanisms will be able to
support new institutional development where necessary.

e Discourse: neutral for this governance future.

Process based legitimacy:

e Governmental participation: Strong governmental participation is essential for this
future, which is built on large-scale global consensus processes.

¢ Non-governmental participation: Emerging as a key feature of multilateral processes
but not essential, although this could be the case in 2050.

e Accountability: neutral for this governance future.

e Transparency: not essential based on the current understanding of multilateralism,
but as above, this could rise in importance by 2050.

Implications:

As would be expected this favours the WTO centred proposals, a strong environmental
institution with potentially preference for a new institution such as the UNEO, as well as
treaties and all-encompassing initiatives from soft law such as the SDGs. This scenario is
less likely to exclude any of the proposals, more it is likely to realign them and direct them into
the ultimate global consensus process. It is interesting however to consider whether future
multilateralism places a higher level of importance on the aspects of non-governmental
participation and transparency. These aspects have certainly gained greater prominence over
recent years and this would call into question the suitability of the WTO in this future
governance world if it cannot keep pace with any changes.

As fragmentation of action is a concern for the effectiveness of the global common institutions
and associated mechanisms, this scenario would also support a reinforced institutional
coordination between bodies and institutions with competence related to the global commons.
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This is likely to stimulate a wider involvement of non-governmental organizations in this field,
as part of a truly multilateral approach. This future is consistent with the status of the
resources in areas beyond national jurisdiction, discussed above.

8.1.2. A coalition based world

Source based legitimacy:

e Expertise: neutral for this governance future.

e Tradition: tradition is not important for this governance future. Indeed, in some cases,
particularly in the Europe on the side lines variant — tradition is in fact a detractor, as
new coalitions of emerging and developing nations reject the “old guard”

e Discourse: neutral for this governance future.

Process based legitimacy:

e Governmental participation: Strong governmental participation is considered a
detractor for this governance future as more participants lead to slow decision making
— although some is of course necessary.

¢ Non-governmental participation: As above, strong participation is considered a
detractor. Unlike governmental participation it is not considered necessary to have
non-governmental participation at all, although it is acceptable.

¢ Accountability: neutral for this governance future.

e Transparency: not essential based on the current understanding of multilateralism,
but as above, this could rise in importance by 2050.

Implications:

This world is defined more by the institutions and mechanisms that are not likely to be
successful than those that are. As may be expected, the WTO, UNEP (and expanded UNEP),
UNEO and the mechanisms that flow from them as not favoured. In particular in the scenario
of strong “South-South” coalitions the pre-existing institutions of the WTO and UNEP along
with the pre-existing treaty process, with their strong tradition, are unlikely to gain traction.

According to the assessment this future view of the world would also reject extended
sustainable commodity agreements and the SDGs, due to their high levels of government
participation and their reliance on multilateralism. As two important proposals on the horizon
for resource use sustainability it may be necessary to devise a way in which they can
progress without the multilateral backing should governance attitudes evolve in this way.

This future is potentially a scenario where the importance of regional groupings could become
more prominent, and there is evidence that this has already begun. In a world where Europe
is strong, adoption of some EU driven approaches on resource efficiency and transparency
could become more widespread.

In the case of the protection of the global commons in specific areas, such as Antarctica, a
coalition-based/regional approach operate through existing mechanisms of qualified States’
participation and voting power. But, while a coalition-based approach might be a detractor of
the status of common property and common heritage of mankind of resources in this area, it
could support proposals for the designation of protected areas in areas beyond national
jurisdiction based on locally specific characteristics of the resources. As opposed to other
pathways discussed in this report, expertise and non-governmental input in this context would
acquire a specific role in balancing powerful States’ interests with the interests of the
international community at large.

8.1.3. A world of unilateral action and bilateral agreements

Is a world of unilateral action and bilateral agreements one of no governance? The pattern of
legitimacy components is likely to be the same as above, characterised by a rejection of
strong tradition and strong government participation. However, it could be argued that there
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will be a place for many of the other initiatives, reframed as information sharing or framework
developing, but where action is on an individual or bilateral basis. Accountability, as
considered in the analysis of the previous chapter, will also be reframed, focusing instead on
individual business to business/consumer/citizen, and government to
government/business/citizen, rather than a collective accountability.

This future is unlikely to be feasible in a global commons context, where the status of the
resources prevents States to take unilateral governance action.

8.2. Summary

To summarise the discussion above, the figure below returns to the schematic of the potential
governance futures and annotates it with key features on the governance continuum.

Cooperation high = Governmental participation
essential

Favours WTO, Expanded
UNEP/UNEO, SDGs, existing
commons institutions

Multlateralism Potential for adoption of EU

approaches in other regions

Weak tradition essential

Europe’s - Europe’s
influence Coalitions influence
low high

Moderate participation
only . :
Tradition likely to be ol
weak

Reject major institutions
and processes: WTO,
UNEP/UNEO, SDGs
Potential for strong
reaional aroupinas

Rejection of participation and
tradition
Cooperation low Characterised by information
sharing and framework
development
Reframing of governance
approaches
An inability to govern the
commons

Figure 10: Summary of feasibility assessment
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9. Conclusions and recommendations

This study provides an overview of the various international governance institutions and
mechanisms from the top-down and bottom-up that have an influence on resource use
sustainability. It demonstrates the vast number of initiatives, actors and perspectives involved
in resource debates and the high levels of fragmentation. The analysis undertaken of the
most prominent institutions and mechanisms gives a flavour of relative strengths and
weaknesses in terms of accepted measures of governance quality. It also puts the
governance regime into the context of 2050, examining different futures within which these
governance measures could operate.

As the first known attempt to collate the full governance framework from a resources
perspective as opposed to an environmental or other lens, it has provided a basis from which
to gain further understanding of the role and complexity of resources within the governance
system. It has demonstrated the wide range of interconnecting resources, issues and
pathways that call for a deeper level of understanding.

Some key findings from the research are as follows:
e Resource efficiency and resource use sustainability can and should be tackled at an
international scale.

e |t must be recognised that the current international mood is one of scepticism
regarding multilateralism, heightened by the failure to achieve a global consensus on
climate change. This can be heightened by different national/continental attitudes
towards international collaboration as a whole.

e Despite the noted scepticism, there is evidence that the multilateral processes have
stimulated activity in the more informal areas of governance to allow progress to still
be achieved and creating a new pathway of adoption of norms and practices
established at the bottom up level into more formal areas of governance. Key areas
include in transparency and accountability. It could also be argued that the
strengthening of regional governance in many parts of the world could facilitate
greater global governance.

¢ Inthe resource context, no clear and targeted governance structure has emerged yet
that covers all the issues associated with sustainable resource use although the
Integrated Resource Management Agency proposal has potential. Given the breadth
of issues, fragmentation is likely to be a key feature in the near future and can in
some cases be beneficial. Waiting for a perfect all-encompassing solution is not only
overly optimistic but also ill advised.

e There are clear opportunities to address some of the issues of resource use
sustainability through the international trade on commaodities pathway, such as
extended Sustainable Commodity Agreements, however such mechanisms are
hampered by the need to operate within the WTO'’s framework.

e The proposed coalition of the powerful approach, whilst not meeting the academic
understanding of good governance, is attracting a lot of attention and fits with current
attitudes to multilateralism.

e Voluntary bottom-up measures have great potential to road test future international
arrangements, and also to address issues of demand reduction. A significant breadth
of approaches is in place at the moment and the field is extremely dynamic.

e Few of the international governance approaches address socio-economic issues
associated with resource use and price volatility.

e Demand reduction has been incorporated into the global environmental agenda to
some extent however it is important to ensure that the global implications of demand
reduction at a national or regional level are understood.

e The business-focused initiatives have a lot of potential but need to address criticisms
of ambition and accountability to be truly transformative.
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e Transparency is also essential to allow for the full range of initiatives to flourish.

e Funding is key to regime success both in generating trust and in supporting capacity
building for effective implementation.

Therefore some key actions for Europe to consider are:

Influence: As the world’s largest importer, a member of the G8, home to three of the top ten
largest stock exchanges in the world (by market capitalisation) and to four of the 10 largest
companies globally (based on the Fortune 500), Europe is a significant player in global
governance. Europe can use its influence in agenda setting at these important fora to ensure
that resource use sustainability remains in focus. Where the appetite for action is not yet
strong, transparency initiatives offer an opportunity to build the evidence base.

Support: Europe has demonstrated leadership in its adoption of a series of bottom up
initiatives. These bottom-up mechanisms have shown an ability to build capacity, develop
novel approaches that are transferable into national and regional top down governance.
Supporting such initiatives can further capitalise on the potential for new approaches to
governance to arise, with the support of a wide number of stakeholders.

Collaborate: It is important to keep multilateral dialogues open as future governance
attitudes may be more conducive to such an approach. Potential solutions to address some of
the issues of resource use sustainability are present within the range of initiatives already in
operation, including the Natural Resources Charter, certification schemes, voluntary codes of
practice and commodity agreements, however many will eventually require a full global
commitment to reach their maximum potential. In the meantime it may be collaboration
through coalitions that is the most successful, including with other regional governance
structures around the world.

Investigate: A number of areas have been identified for further investigation:

e The sheer volume and variety of measures that have some relevance to resources
suggest the need for a body that orchestrates approaches on resource use
sustainability. This is particularly important given the need to address impacts across
the international trade system, as well as fields of environmental and human rights
law. The Integrated Resource Panel is an assessment and advisory body and
therefore does not fulfil this role, and there is no alternative coordinating institution
with a remit that stretches this far. Further elaboration of the International Resource
Management Agency proposal including evaluating the potential for a mineral based
OPEC could therefore be informative.

e Considerations of conflict, security and climate change have not been fully explored
within this work and represent significant areas of risk that warrant more detailed
study.

e Looking in detail at interactions between international governance and national action
on resource issues. Issues such as taxation, subsidies, governmental capacity and
information gathering are essentially national issues but for which an international
framework of support could be developed.

e |n an attempt to cover multiple disciplines and layers of governance in the report, the
importance of financial institutions (both multilateral development banks and private
sector investment funds) has been neglected. This is something that should be
remedied.

e |t has not been the aim of this report to fully explore resource use from an ethical
perspective in the context of a carbon constrained world and planetary boundary
perspective, however this is clearly an area for consideration at the global level.

¢ More radical alterations in governance structure could yield a very different
understanding of future governance mechanisms in the timeframe considered. More
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exploration in this area, and in particular of Europe’s role in such a development,
could provide an interesting extension to this work.
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11. Appendix A

One to one consultation interviews, September — December 2013
A series of one to one consultation interviews were undertaken with key stakeholders at an
early stage in the project to identify the key issues for global resource use governance and to
discuss proposals for governance regimes. Stakeholders consulted in this manner were:
e Professor Mark Swilling, Stellenbosch University South Africa and Member of the
International Resource Panel.
e Dr Camilla Toulmin, Director of the International Institute for Environment and
Development.
e Dr. Nathalie Walker, Senior Manager, Tropical Forest and Agriculture Project at
National Wildlife Federation.
e Caiomhe Buckley, Vice President Employee Engagement and Communications, BHP
Biliton
e Pedro Faria, Technical Director, CDP

Stakeholder event

A stakeholder event was held in Brussels on 9" December 2013. Invitees were selected from
across the Directorate Generals of the European Commission as well as selected
representatives from other international institutions, academic institutions and non-
governmental organisations. The attendees are listed in the table below.

The event was introduced by Jakub Wejchert of DG Environment at the European
Commission. It presented the existing global governance architecture and a selection of
proposals for new governance mechanisms (led by Michelle O’Keeffe, University College
London), alongside a presentation on the 10-year Framework of Programmes on Sustainable
Consumption and Production (led by Charles Arden-Clark, UNEP).

An interactive session followed where attendees (in groups) were asked to consider the
potential success of the new governance mechanisms at addressing resource use
sustainability, and then placing them in the “governance future” they were most likely to
succeed in.

Key findings from the workshop are summarised below and have been integrated into this
study:

e Given the relative reluctance towards multilateral processes at present it is important
to clearly separate effectiveness and feasibility. Many proposed mechanisms are
reliant on a commitment to multilateralism which it is difficult to look past when
considering potential success as a whole.

e The strongest tendency was to consider feasibility, and therefore the results reflect
this.

o Very little agreement was seen across the groups in the positive sense. Only in the
negative was there consensus, with following all being considered to have low
potential:

o The World Environmental Organisation (also assessed by Biermann (2000)
as being one of the less feasible options and therefore not considered in
detall in this report): attendees felt that it would be difficult to get agreement
to create such a body in the current governance climate.

o The Resources 30: although the coalition approach requires less
commitment to multilateralism, the fact that the Resources 30 does not yet
exist was seen as a significant barrier.

o Environmental Court of Justice: attendees did not think that leaders would
be likely to agree to such an institution.

e Despite the rather pessimistic perceptions of the state of multilateralism, when
considering the potential governance futures, most attendees felt the need for a
strong multilateral approach to make the most of the governance mechanisms
available.
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e In addition, in a coalition-focused future the need for Europe to be strong and central
to negotiations was identified for topics where Europe had already begun
implementing programmes and projects.

Please note that the above summary reflects the interpretation of the workshop organisers
and does not necessarily reflect the view of the individual stakeholders attending.

Attendees:

Name Organisation

Andrew Scott Overseas Development Institute
Bob Horn Macro VU, Inc.

Charles Arden Clark UNEP

Christine Moeller DG Climate Action

Franziska Hartwig SERI

Helga Vanthournout McKinsey & Co.

Henning Wilts Wuppertal Institute

Jakub Wejchert DG Environment

Jill Jager SERI

Karin Schanes SERI

Meghan O'Brien Wuppertal Institute

Michael Warhurst FOE

Michelle O'Keeffe UCL ISR

Moritz Kammerlander SERI

Patrick Mahon WRAP

Paul Ekins UCL ISR

Peter Borkey OECD

Rachel Lombardi International Synergies Ltd.
Raimund Bleischwitz UCL ISR

Robert Ayres Emeritus professor

Ruya Perincek UCL ISR

Simon Johnson Defra

Sirini Withana IEEP

Stephen White DG Environment

Storm Gertjan Maastricht University

Tom Pegram UCL Institute of Global Governance

Victor Anderson

Anglia Ruskin University

Yvan Faure-Miller

General Commission of Sustainable Development

Expert reviews

In addition to the above, experts have been called upon to review the final draft and provide
comments. These experts have been taken from the POLFREE project team, the POLFREE
Policy Advisory Board, and other relevant experts in the field. Review comments were

received from:

e Liz Goodwin and Keith James, WRAP (POLFREE Policy Advisory Board Member)
e Michael Warhurst, Friends of the Earth (POLFREE Policy Advisory Board Member)
o Nathalie Walker, National Wildlife Federation

¢ Nigel Jollands, EBRD (POLFREE Policy Advisory Board Member)
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e Paul Ekins, UCL Institute for Sustainable Resources (POLFREE Scientific Director)
e Tom Pegram, UCL Institute for Global Governance
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